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RECOMMENDED DECISION AND ORDER -
DISMISSAL OF COMPLAINT

This case arises under the employee protection provision of Section 519 of the Wendell H.
Ford Aviation Investment and Reform Act for the 21st Century, Public Law 106-181, 49 §.S.C.
42121, (“AIR 21"or “Act”), as implemented by 29 C.F.R. Part 1979 (2002).! This statutory
provision,in part, prohibitsan air carrier, or contractor or subcontractor of an air carrier, from
dischargingr otherwisadiscriminatingagainseinyemployeeavith respecto compensatiorterms,
conditions or privilegesof employmenbecaus¢éheemployegrovidedto theemployeror Federal
Government information relating anyviolation or alleged violation of any order, regulation, or
standardf the FederalAviation Administration(*FAA”) or any other provision of Federa law
relating to air carrier safety.

PROCEDURAL BACKGROUND

129 C.F.R. Part 1979, Vol 67 Fed. Reg. 15454, Interim Final Rule, effective April 1, 2002.



OnJuly31,2001,Ms. SherryParshleyiled acomplaintwith theSecretaryl).S.Department
of Labor (“DOL"), aleging that America West Airlines (“America West”) had terminated her
employment as a financial manager on May 2, 2001 because she had informed her supervisor in
March 2001 of potentia inventory control and inspection issues and her intention to obtain
additional documentation and take the issue to the Director of Quality Assurance. On December
14, 2001, the Regional Administrator for the Occupational Safety and Health Administration
(“OSHA™), DOL, who investigated Ms. Parshley’ s complaint, notified the partiesthat he found no
merit to the complaint. Specifically, although Ms. Parshley had engaged in aprotected activity and
established aprima facie case, the Regional Administrator determined that her termination was part
of alegitimate reduction in work force and corporate reorganization. Documentation established
that she had associational problems within the company, which America West took into
consideration. On January 29, 2002, in response to the Regiona Administrator’s notice that she
received on January 2, 2002, Ms. Parshley objected to the stated findings and requested an
administrative hearing.

Pursuant to aNotice of Hearing, dated February 4, 2002, | set a hearing date of February 26,
2002 for this case in Phoenix, Arizona (ALJ1).> Dueto scheduling issues, | later continued the
case until April 23, 2002 (ALJI1). Prior to the hearing, | denied a request for a protective order
(ALJI1IT) and aMotion for Summary Decision (ALJIV). On April 23, 2002, under the provisions
of 49 U.S.C. 842121 (b) (2) (A), and 29 C.F.R. § 1979.107 (b), | conducted a hearing in Phoenix,
Arizonawith Ms. Parshley, Ms. Faulkner, and Ms. Bailey. A representativefor DOL did not attend
the proceeding.

Complainant’s Statement of the Case®

Ms. Parshley was a highly valued employee of America West, who had received several
promotions and merit pay raises. Consisteithh her habit of being outspoken concerning safety
issues, Ms. Parshley reported to her supervisor, Mr. Haemconcernabout unsafe condition in
the company’ s warehouse due to irregularities in the receipt of aircraft part. She had recently
learned nearly 800 aircraft replacement parts had been placed in the supply computer system and
on the parts shelves without proper inspection. Further, some inventory parts did not have the
requisite serviceable tags. She informed Mr. Harry of her intention to conduct a further
investigation and to report the discrepancies to another America West manager if warranted.
However, due to the subsequent heavy work load placed on her by Mr. Harry, Ms. Parshley was
unable to complete her investigation.

Without warning on May 2, 2001, Ms. Parshley was fired during the company’s reduction

%The following notations appear in this decision to identify specific evidence: CX - Complainant exhibit;
RX - Respondent exhibit; ALJ - Administrative Law Judge exhibit; and, TR - Transcript of hearing.

R, pages 13 to 18 and 142, and closing brief.
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inforce(*RIF") andtold that her position had been eliminated. However, elevendayslater America
West hired a person from outside the company to fill her position. America West indicates Ms.
Parshley was selected for the reduction in force due to performanceissue. Ms. Parshley believes
that stated purposes is pretextual because she had no performance problems. According to her
appraisals, America West considered Ms. Parshley a capable manager. She had not received any
complaints, counselings, or correctiveactionssincejoining AmericaWest. Although her supervisor,
Mr. Harry, denies any retaliation was involved in his selection of Ms. Parshley for the RIF, his
previous denial of any conversation concerning parts, coupled with the inconsistency between his
formal “meets expectations” appraisal of her performance just a month earlier and the discharge
action, callsinto question the probative value of histestimony.

Asrelief, Ms. Parshley seeks monetary damages reflecting lost wages in the approximate
amount of $100,000 plus litigation expenses.

Respondent’s Statement of the Case *

For threereasonsMs. Parshley is unable to meet her burden to prove she was fired in
retaliationfor makingsafety complaints. First, Ms. Parshley is one of 120 employees who were
selectedo be released duringcompany-wideeorganization.Although Ms. Parshley had good
technicakkills, hersupervisorMr. Harry,hadreceivechumerousomplaint§rom othermanagers
whofoundherdifficult. Mr. Harry had counseled Ms. Parshley about the relationship problems and
mentionedt in herperformanceeport.Secondpy clear andconvincingevidence AmericaWest
hasestablishethatMs. Parshleywasterminatedaspartof alegitimaterestructuringpf thecompany
in April 2001. The purpose of the America West reorganization was to both reduce costs and
increaseproductivity by separatingweak performers. Mr. Harry selected Ms. Parshley for
performancereasonsspecifically relatedto her relationshipproblemswith other workers and
directors.Mr. Harry’ sboss concurred with her selection. Third, Ms. Parshley’ searlier complaints
to Mr. Harry were not safety complaints and did not constitute protected activity. When she
discussed the partsissuewith Mr. Harry, shenever mentioned asafety issue. Instead, she expressed
an intention to conduct a computer inquiry.

Evenif Ms. Parshley prevailson her AIR 21 complaint, she should not receive her requested
damages due to her failure to make reasonable efforts to find employment. Possessing extensive
education credentials and certification as a management accountant, Ms. Parshley only sent out 26
resume over the course of ayear and obtained only three interviews related to finance.

America West asserts Ms. Parshley’s discrimination complaint should be dismissed and

“TR pages 20 to 26 and closing brief.



seeks attorney feés.
ISSUES

1. Whether the Complainant, Ms. Sherry Parshley, engaged in a protected activity under
AIR 21.

2. If the Complainant, Ms. Sherry Parshley, engaged in a protected activity as an employee
of the RespondentAmericaWestAirlines, whether the Respondent was aware of the
protectedactivity and the protectedactivity contributedin part to the decisionby the
Respondent to terminate the employment of the Complainant.

3. If the Complainant, Ms. Sherry Parshley, establishes that her protected activity
contributedn partto hertermination whethertheRespondenmericaWestAirlines, has
demonstratedoy clear and convincing evidence that it would have terminated the
Complainant, even in the absence of the protected activity.

4. If the Complainant, Ms. Sherry Parshley, fails to establish that her protected activity
contributedn partto herterminationwhetheiMs. Parshley’ sdiscrimination complaint was
frivolous or brought in bad faith.

SUMMARY OF DOCUMENTARY EVIDENCE AND TESTIMONY
My decision in this case is based on the sworn testimony presented at the hearing and

following documents admitted into evidence: CX 1to CX 24, CX 28to CX 33, CX 37, CX 38, RX
1, RX 3to RX 16, RX 19to RX 58.°

Complainant’s Case

5According t0 49 U.S.C. §42121(b)(3)(C) and 29 C.F.R. § 1979.109 (b), if upon the request of a
respondent, an administrative law judge determines that a complaint was frivolous or brought in bad faith, the
judge may award the respondent a reasonabl e attorney fee, not exceeding $1,000.

®At the hearing, Ms. Faulkner withdrew CX 25, CX 26, CX 27, and CX 36. CX 34 and CX 35 did not
exist. RX 2, RX 17 and RX 18 were offered but not admitted. Although Ms. Faulkner requested, and | granted,
that the record remain open for receipt of Mr. Shannon Hyland' s deposition, | was subsequently informed that the
parties did not conduct that deposition.
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Documentary Exhibits

CX 1 andCX 24 (alsoRX 13)- Ms. Parshley’s performance appraisal, dated and signed by
Mr. Harry and Ms. Parshley on March 15, 2001, contains an overall rating of “meets expectations.”
According to the appraisal form's preamble, this rating means Ms. Parshley meets, or exceeds,
expectations and “contributesto the successf the Company” with only occasional supervisionand
follow-up.

The form also sets out five company imperatives that form the basis for a performance
appraisal. Inthefirst area of customer expectations, which requires the individual to identify and
exceed the expectations of both external and internal customers, Mr. Harry first observed that Ms.
Parshley had abroader range of responsibility than her peersin other financial groups. Sheworked
hard to meet the “occasionally conflicting priorities’ of her personnel. While division managers
respected her knowledge and experience, she “sometimes’ struggled with * her relationships with
certain division managers.”

Intheimperatives of achieving lowest unit cost and building financial muscle, Ms. Parshley
received praise. Mr. Harry observed that based on her experience, Ms. Parshley was “our best
resource at collecting and analyzing” data from division managers. Mr. Harry also indicated that
in regardsto the company’ simperative concerning safety, Ms. Parshley understood the importance
of maintenance and prioritized projects and reports relating to maintenance activities.

In the fifth imperative of building ahigh performance culture, Ms. Parshley had devel oped
aloyal staff. However, Mr. Harry believed she need to continue her effortsto * better manage certain
challenging personalitiesin the division.”

Mr. Harry’s closing summary compliments Ms. Parshley as a “capable” manager with
“good” technical skills. At the same time, he emphasized that Ms. Parshley’s struggle with her
relationships with division managers impeded her performance. To her improve her performance
and enable further advancement within the company, Mr. Harry informed Ms. Parshley that she
needed to “ better manage” her relationships with division managers. Mr. Harry further noted that
his comments were corroborated by the trends in a recent 360 degree feedback. While her
customersgave her highmarksin analytical ability, staff development, and integrity, they identified
a weakness in “terms of communication with division management and other’s view of” her
customer commitment and respect for her customers. As a closing note, Mr. Harry acknowledged
Ms. Parshley’'s recent efforts to improve the trouble relationships and looked for improved
performance in 2001.

CX 2- Ms. Parshley 1999 performance appraisal, dated March 13, 2000, contains an overall
rating of “meets expectations.” Her supervisor, Mr. Hyland, praised Ms. Parshley as the “go to”
person for financial matters and a key member of the Maintenance and Engineering team. He also
stressed that she should “continue to develop a ‘customer service' approach to dealing with
occasionaly conflicting priorities of her position.” Additionally, Mr. Hyland emphasized that
“communication and a positive approach” would assst Ms. Parshley’s “continued rise in the
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organization.”

CX 3 - An undated America West's Mentor Program List indicates Ms. Parshley is being
mentored by a senior vice president for planning.

CX 4 (also RX 10) - 360 degree L eadership Competency Feedback Form, dated December
26 and 28, 2000.” On ascale of 1to 5, Ms. Parshley received an overall score of 3.7. Her top score
of 4.3 occurred in the area of drive for results, which placed her in the 50th percentile of the 333
participating managers. Ms. Parshley’s low score of 3.4 in communication, respect for other, and
customer focus placed her inthe bottom 25th percentile of the company’ smanagers. Notably, inthe
response break-out, Ms. Parshley’s customers gave her 2.8, 2.8, and 3.2 ratings, in the areas of
customer focus, respect for others, and communication respectively, while her boss depicted her as
a4.0, 3.0, and 4.0 inthose skills. For the same areas, Ms. Parshley rated herself asa4.0, 5.0 and 4.0.
Inthewrittenresponse portion, her customersrecommended communicating with her customer base,
eliminating last minute surprises, defining customer needsand fulfilling those needs, and working with
all different personalities as development aress.

CX 5 (also RX 6) -360 degree L eadership Competency Feedback Form, dated November 2,
1999.%2 Ms. Parshley’ s overall score was 3.9. Her top score of 4.3 for analytical thinking indicated
she stood in the 50th percentile of the 400 managers participating in the survey. In communication,
shereceived a 4.0, placing her above the 25th percentile but below the 50th percentile. Her lowest
scoreof 3.7 for the skills of developing others, customer focus (customersrated her a3.3inthisarea)
and team leadership (customersrated her 3.0), placed her inthe bottom 25th percentile for each skill.
Ms. Parshley’s customer’s identified her strengths as analytical skills, integrity, and judgment, and
maturity. Her direct reports, highlighted customer focus as a development area. Her customer’s
emphasized that she should ensure Maintenance and Engineering recognized the her staff’s work.

CX 6 (also RX 33) - March 1998job descriptionfor Financial Planning and Analysis Manager
for Maintenance Operations. The incumbent manages a team of analysts responsible of analysis
pertaining to thedivision. The manager preparesand monitorsthe annual operating plan and ensures
accounting integrity.

CX 7,CX 8, CX 19, and CX 24 - May 2001 Severance and Release Program information
sheet and release form. The company indicates that in response to a weakening economy, it must

’In CX 4, dated December 28, 2000, only the feedback portions for skills 4, 5, 6, and 10 are present. In
RX 10, dated December 26, 2000, all the pages are intact. | also note that in both CX 4 and RX 10, the written
comments are dated January 3, 2001.

8n CX 5, portions of the feedback breakdown for skills 4,5,6, and 10 are missing. RX 6 contains the
entire survey. The comments sections of both surveys is dated November 11, 1999.
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engage in cost-cutting measures to maximize its staffing dollars. As aresult, based on financial and/or
business efficiency considerations, some employees were being released from their positions. The
cover letter indicates that as a person selected to release, the individual was being offered a severance
package and career counseling. The release form indicates the individual agrees to voluntarily resign
in exchange for a severance payment of over $10,000. The agreement also contains a release of the
company and a covenant not to sue. The release includes all claims for alleged discrimination.

CX9- Except from a May 14, 2001 e-mail indicates that part afahgpany’ s cost reduction
measure includes a 10% reduction in management and administrative payroll. The payroll reduction
would be accomplished through the combination of attrition, deferred hiring, and select reductions-in-
force.

CX 10, CX 11,and CX 19 (adlso RX 4 and RX 15) - Ms. Parshley’ s July 1997 job application
and job offer, and the May 2001 Separation checklist and associated paperwork. The Notice of
Separation indicates a “layoff” due to lack of work/reduction in force. Ms. Parshley’s last day of
work with America West was May 2, 2001.

CX 12 - Job announcement, open April 11, 2001, for a capital projects manager for the
Maintenance and Engineering Division.

CX 13 - Staffing requisition for a Finance Manager, Maintenance and Engineering Division,
signed May 8, 2001 by the Division Controller, to replace Ms. Parshley. One of the listed minimum
requirementsisthe ability to “negotiate and communicate effectively with all levels of management.”

CX 14 (adso RX 36 and RX 37) - E-mail message from “Namita’ discussing Mr. Harry’s
presentationto Ms. Parshley’ sformer group about her departure. Mr. Harry indicated Ms. Parshley
was part of the headcount reduction and her departure was not areflection on her.

CX 15- E-mail message, dated June 7, 2001, announcing the arrival of Ms. Levy as the
Financial Planning Manager for the Maintenance and Engineering Division. Her responsibilities
include operating expense variance analysis, operating budget management and the inventory
counting process.

CX 16 - Ms. Levy's December 17, 2000 application for a senior analyst position in the
Finance Division. Shelistsasastrength, the ability to work with all levels of management. May 11,
2001 job offer from Mr. Harry to Ms. Levy for the position of Finance Manager with an annual salary
approaching $60,000. Ms. Levy accepts the offer on May 15, 2001.

CX 17 - America West’ s final reduction head count, updated May 8, 2001. The document
showsseveral positionseliminated, from Senior Director OperationsPlanning (apparently held by Mr.
Hyland) to contract sales manager. Ms. Parshley position, Manager, Maintenance and Engineering
Finance, isnot listed aseliminated. Instead, the document reflects adeferred hiring for that position
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of eight months. The organization chart for Operations Planning shows the Senior Director of
Operations Planning position being eliminated (apparently along with Mr. Hyland) and Ms. Parshley
removed from the Manager, Contracts and Warranties position. The personnel count for Operations
Planning, headed by Mr. John Wilson, is reduced by two from 43 to 41.

CX 18- Handwritten notes from January 22, 2001 to April 24, 2001. One page annotates
a 10%budget cut with a 5% head count reduction. Another note references a 5% RIF. Another
comment states, “How do we delete a head w/out the position?’

CX 20, CX 32, and CX 33 - Assorted payroll records. Ms. Parshley was hired August 11,
1997 and received either amerit pay increase or apromotionincreasein 1998, 1999, 2000 and 2001.
She moved from senior analyst to finance manager in April 1998.

CX 21 - AmericaWest’s Progressive Counseling Policy, dated January 1998. The policy’'s
purposeis “to provide effective and equitable administration of correction action among employees
for... unsatisfactory job performance.” The policy setsout “general direction” for management. The
first step inthe processinvolvesaverbal counseling, The second step isacorrective action discussion
(“CAD”). If after the CAD process, an employee’s performance remains unsatisfactory, then the
individual may be terminated. Notably, the policy indicatesthat in some situations, involving serious
violations of America West’s Code of Conduct, the corrective action steps may be bypassed and
immediate dismissal may occur. Further, the CAD process states, “Management employees will not
be accommodated in alower-level position in response to substandard job performance.”

CX 22 (adlso RX 42) - E- mail correspondence from Mr. Stanton to Ms. Parshley, dated
August 7, 2001 and March 26, 2002. In the first message, Mr. Stanton indicates that he looked for
thefiles of the*“transactionswe had discussed and couldn’t find them.” All hisfiles had been deleted.
Mr. Stanton states, “I know all the transactions were done in the second and third week of
November, last year.” He believes “the return of material should be an issue” since the stock clerk
must use a supervisor’ s number to do the inspection transaction, the third step in returning materials.
Mr. Stanton recognizes the problem with using “an issue” to correct the bin quantity. “People just
don't know how to use the system.” Finally, he reports that he hasn’t seen any FAA inspectors
around and no one in the warehouse has mentioned anything.

In the second message, Mr. Stanton reportsthat “thingsare starting to happen at work.” Mr.
Harry informed him that a company lawyer would call him but he wasn't on the company’ s witness
list. Concerned about Ms. Parshley’s request for Mr. Stanton to be a witness, he reluctantly
requested to be subpoenaed so “it wasn't my choiceto testify.” Heintendsto tell the truth which he
believes will not help the company’ s case.

CX 23, CX 24, and CX 37 (dso RX 38 to RX 40, RX 43, RX 44, and RX 51) - Ms.
Parshley’ s correspondence with the FAA. InaMay 25, 2001 e-mail message to Mr. Ingram at the
FAA, Ms. Parshley expresses her suspicions that she was really terminated because she had
potentially damaging information to the airline. From one of her employees, she had learned that
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aircraft parts were not being correctly received into the warehouse. According to Ms. Parshley:

All parts which were either initially received into the warehouse, or returned from line

or heavy maintenance, are required to be inspected by authorized receiving inspectors.
It is my understanding that if these parts are not correctly received, they may in fact
not be legal to be on the aircratt.

Ms. Parshley indicated that because the employee had previously worked for the FAA he was
aware of thesignificance of thisoversight inthe company’ smaterial handling function. Shereported
the information to her supervisor who agreed it may be significant. But, she was terminated while
in the process of gathering information on the parts not being received correctly. A few days before
her termination, she expressed to her supervisor an intention to give the information to the Director
of Quality.

According to Ms. Parshley, her biggest concern was that she had discovered something that
was more serious “than even | realized” and it would not be rectified. Acknowledging that as an
accountant, she was not an expert in the area, Ms. Parshley believed the oversight may be serious
based on her experience as a pilot. So, she wanted Mr. Ingram’s help in notifying the proper
authorities.

Finaly, Ms. Parshley mentions that she has retained a lawyer who believes the termination
may be due in part to the information she has about the parts. So, Ms. Parshley queries, “If the
material handing oversight that | discovered is serious, is the FAA able to help assist me in taking
action against the airline for retaliation?’

InaJduly 31, 2001 letter to Mr. Haeggquist of the FAA, Ms. Parshley details her recollection
of theinventory oversight. At the end of March 2001, Mr. Gene Stanton notified Ms. Parshley that
some aircraft parts had not been properly processed into the warehouse. The processing of parts
involvesthree steps: receipt, ingpection, storage (placement inabin). “Mr. Stanton informed methat
a series of parts were received into the warehouse in November 2000; however, the required
inspection and binning process had not been completed.” According to Mr. Stanton, when the
warehouse personnel discovered the transactions had not been completed, an individual completed
the missing entries in the computer system without doing an inspection or confirming the storage.
In other words, he put the transactions in the computer as if the parts had been properly inspected.
Ms. Parshley reported to problem to Mr. Harry and indicated that she intended to run a computer
report that would document these transactions. She told Mr. Harry that she would pass the report
on to the Director of Quality. Ms. Parshley was not able to accomplish the report due to her May
2, 2001 termination. Prior to her termination, Mr. Harry assigned her projects of “higher” priority
and her office also had a staffing shortage. Ms. Parshley believed that if the report were run, the
focus should be on the binning and inspection transactions in March 2001 with receiving entries
traced to November 2000. Finally, Ms. Parshley expressed her opinion that “it is possible for parts
to be made available for use” dueto such inventory adjustments. Mr. Stanton believed the parts had
been available.



In an August 2001 letter, Ms. Parshley indicated about 800 parts were involved in these
transactions. The parts had been issued out of the warehouse and then returned over a period of time.
Mr. Stanton discovered that the parts had been incorrectly processed. Not all the transactions had
been entered correctly into the computer and had been returned to the shelves causing an inventory
count discrepancy.

On August 27, 2001, the FAA informed Ms. Parshley that their review of the material
handling process found America West in compliance. All returned or repaired parts are to be
accompanied by a valid work code attached to the serviceable tag in order that items are returned to
stock. This function is accomplished by a stock clerk.

CX 24 and CX 37 (also RX 20, RX 31 and RX 3B)s. Parshley’sAIR 21 complaint to the
Secretary of Labor with numerous attachments’and Regional Administrator’'s response.  After
explaining the three steps for processing parts, Ms. Parshley then recounted her conversation with
Mr. Stanton. In November 2000, a series of partswere received. Although the requisite inspection
and binning processes were not completed, the parts were placed in storage and made available for
use. InMarch 2001, athird shift supervisor completed the inspection and binning computer entries
for the parts without completing the actual FAA required inspection or verifying the parts were still
in the bins. Because the entries had the effect of adding parts to the computer inventory, the
inventory would have to be adjusted downward by about $100,000 to match the physical inventory.
Rather than the inventory issue, Ms. Parshley was concerned, based on her pilot experience, that the
company was not properly inspecting the parts. She knew serviceable parts must have an
airworthiness tag to be returned to service after maintenance. When Ms. Parshley questioned Mr.
Stanton about the seriousness of the oversight, he agreed. Mr. Stanton further indicated, he had
observed unused parts being returned to the warehouse without receiving proper inspections.

Within 24 hours of her discussion with Mr. Stanton, Ms. Parshley “told Mr. Harry that she
was concerned that the airline had asignificant deficiency intheir receiving process’ and that she was
going to have an analyst run reports to document the improper transactions. Over the next few
weeks, Ms. Parshley expressed her concern to Mr. Harry that other deficiencies existed. For
example, shewasawarethat supervisor computer passwordswere not being properly protected. She
intended to find computer entries during periods when the supervisors were not on duty.

When Mr. Harry terminated Ms. Parshley, he gave unspecified “issues’ asthe basis for her
selection for separation. Heindicated that she had alack of respect for the corporate environment
and that her position was being eliminated. However, Mr. Harry later hired someone to fill her
position.

Later, in conversations with FAA representatives, Ms. Parshley expressed her belief that the

°0One version of Ms. Parshley’ s complaint was received by the Secretary on July 13, 2001. Some of the
attachments refer to other potential safety-related incidentsthat are not the subject of Ms. Parshley’ s present
complaint.
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receiving inspection process was more than an accounting function. It was improper for a warehouse
supervisor to make the computer entries without inspecting the parts.

On December 14, 2001, the Regional Administrator issued his determination that Ms. Parshley
had not established illegal discrimination under AIR 21. Although finding she engaged in a protected
activity, the administrator found Ms. Parshley was separated as part of a legitimate reduction in force
and corporate reorganization.

CX 28- September 1, 2000 CAD issued by Ms. Parshley to one of her employees.
CX 29 and CX 30Various e-mails documentirigs. Parshley’ s attempts to find work and

an Unemployment Compensation Summary records Ms. Parshley’s receipt of $2,665 in
unemployment compensation.

CX 31 - 2001 Federa Tax Return showing $33,276 in wages and $2,665 in unemployment
receipts.

CX 37 - Various America West documents from Ms. Parshley’s deposition including Ms.
Parshley’s self development plan and the company’ s development handbook.

CX 38 - April 1, 2002 deposition of Mr. Craig C. Harry. In May 2001, Mr. Harry was the
Director of Finance for the Maintenance and Engineering Division of AmericaWest. Heworked for
Mr. Wilson, Vice President of Operations, Planning and Analysis. He began supervising Ms. Parshley
in August 2000 when he replaced Mr. Hyland. In his opinion, Ms. Parshley had “pretty good”
technical accounting skillsbut struggled with interpersonal relationship within the finance group and
outside the organization with other business managers. Asaexample, one of her employees talked
to himin March 2001 about her excellent appraisal by Ms. Parshley because she thought she was
going to be fired. That incident caused him to be concerned about whether Ms. Parshley was
providing sufficient feedback. On another occasion, an applicant expressed a reservation about
joining her group because Ms. Parshley was known to be difficult. Mr. Harry doesn’'t recall
discussing these incidents with Ms. Parshley. Finally, another of Ms. Parshley’ s employeeswho had
been subjected to the CAD process for poor performance talked to Mr. Harry at the time of her
resignation from the company about Ms. Parshley’s management style. Specifically, Ms. Parshley
gave poor instructions and directions. Mr. Harry had supported the CAD action based on Ms.
Parshley’s recommendation. However, after his conversation with the separated employee, he
became less sure of Ms. Parshley’s opinion in the matter.

Prior to moving to hisjob in August 2000, Mr. Harry had heard from two vice presidentsthat
Ms. Parshley might be a challenge and that her finance group appeared to be struggling. During the
restructuring, Ms. Parshley was terminated because he had concluded in late April 2001 that his
group was not performing well and a large reason was the break down of communication between
Ms. Parshley and other maintenance managers. Some of the managers who had rendered specific
complaints included Mr. Radke, Mr. Martin, and Mr. Seymour. All three managers expressed
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concern about how the financial group was working with them. He concluded Ms. Parshley was no

longer an effective manager with the other players in the maintenance organization. All these factors
came to together when Mr. Harry was challenged by the events of April 2001 to make his group

perform better.

Specifically, Mr. Radke approached him in the fall of 2000 with complaints about the
ineffectiveness of M$arshley’ sgroup and itsinability to help hisbusiness. Hisengine maintenance
group repeatedly experienced difficulty in obtaining historical engine maintenance costs from Ms.
Parshley’ steam. Additionally, thefinancegroup had lost or destroyed old cost datarelating to engine
maintenance. Mr. Radkeraised theissue several times. Eventually, Mr. Harry became ago-between.
Mr. Radke would ask him for information and Mr. Harry would then obtain the data from Ms.
Parshley’s employees. His role was only an interim solution until he could make a change in
management. Mr. Radke and Ms. Parshley had a personality conflict and barely spoketo each other.
When Mr. Harry discussed the engine plant’s concerns with Ms. Parshley, she expressed opinions
about that organization’ sshort comings. Eventually, based on communication complaintsfromother
individuals, he concluded most of the problem belonged to Ms. Parshley.

Mr. Martin manages the approval of engineering work orders. He expressed his opinion to
Mr. Harry that the finance group overstepped its authority in the way it enforced budget approval of
engineering work orders. Notably, Ms. Parshley would have unbudgeted work deleted from the
engineering work order without informing Mr. Martin. Mr. Harry was not concerned about pulling
the un-budgeted work, but he did think the failure to notify Mr. Martin of the action was a problem.
Eventually, Mr. Harry changed the process so that engineering group wasaware of abudget problem.
When he discussed the situationwith Ms. Parshley, Mr. Harry got theimpressionthat shetook action
on engineering work orders without a concern for the consequences or any communication. Mr.
Harry doesnot know whether Ms. Parshley wasfollowing instructionsgivento her beforehisarrival.

According to Mr. Seymour, hismaterial group found the finance organization difficult. Inhis
opinion, Ms. Parshley did a better job issuing instructions than in supporting his organization. He
made this complaint in late 2000 or early 2001. As aresult, the material group starting passing
requests through Mr. Harry, who became afacilitator.

Mr. Harry is aware of the CAD process but prefers a more informal setting to discuss
performanceissues. However, hedidn’'t do aCAD with Ms. Parshley. Rather, he covered theissues
in the process of accomplishing her evaluation. Mr. Harry acknowledged that the CAD process may
have been appropriate for Ms. Parshley given enough time.

Ms. Parshley expressed concern about some of the scoresin her 2000 360 degree survey that
wererelatively low. Some of theinputs came from her customerssuchasMr. Radke, Mr. Martin, and
Mr. Seymour. While Mr. Harry understood Ms. Parshley’s concerns, the evaluations from her
customers are very relevant. Some of her scores placed in the 50th percentile or lower of all
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managers. Mr. Harry did consider the results of this survey in determining whether to remove Ms.
Parshley. On ascale of 1to 10, Mr. Harry would rate Ms. Parshley’s effectiveness asa 3.

Mr. Harry first discussed Ms. Parshley’ s communications problems with her in January 2001.
He again addressed her performance with her when presenting the March 2001 appraisal because he
believed the communication problem belonged to Ms. Parshley. Inmid-April 2001, he discussed his
consideration about terminating Ms. Parshley with Ms. Prelog. As part of his challenge to improve
performance, he had identified Ms. Parshley’ s termination as a change to meet that challenge. Mr.
Harry passed his recommendations for his group, including the departure of Ms. Parshley, to his
supervisor, Mr. Wilson, by telephone. Sometime later, Mr. Wilson indicated that Mr. Seymour had
complained to him about her performance. Mr. Wilson also stated that he agreed with Mr. Harry's
decision and approved the action.

In making his termination decision, Mr. Harry did not consider her 1999 appraisal because
he preferred to use hisfirst hand experiences.

Mr. Harry did not discuss with Ms. Parshley his recommendation to terminate her due to
instructions not to discuss the terminations prior to the formal notice. Prior to Ms. Parshley’s
termination, he did have some discussions with her about the general effect the restructuring might
have on the group.

Absent the company’ srestructuring in April 2001, Mr. Harry likely would have elevated Ms.
Parshley’s problemsto the CAD process. Ms. Parshley isthe only employee he has separated while
working at America West. He would not bring her back into his finance group even though her
strengths are technical skills and interest in the airline industry.

Mr. Harry knew of Ms. Parshley’s sexual harassment complaint but was not aware of the
individualsinvolved. He also wasawarethat Mr. Martin had experienced cost over runsintheflight
recorder project.

In the meeting with Ms. Parshley on May 2, 2001, Mr. Harry told her that she was being let
go as part of the restructuring. He doesn’t recall telling Ms. Parshley that her position was being
eliminated.

WhenMr. Harry informed Ms. Parshley’ sgroup about the action, heindicated thetermination
was part of the restructuring and accomplished for business purposes. A portion of the group
expressed their surprise at her removal.

After reviewing her resume, Mr. Harry interviewed Ms. Levy for the capital manager position
in the finance group in the spring of 2001. Mr. Harry decided to hire her and circulated the staffing
approval form sometime after Ms. Parshley departed the company. He hired Ms. Levy to perform
many of the functions associated with Ms. Parshley’ sjob because he still had aneed for the functions
to be accomplished. At the same time, her responsibilities are sufficiently different such that Mr.
Harry does not consider Ms. Levy adirect replacement for Ms. Parshley. Mr. Harry informed Ms.
Levy of her selection in mid-May 2001.
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In the fall of 2001, Mr. Harry read MBarshley’ s allegations and met with Ms. Prelog prior
to the company’s response to the EEOC and DOL complaints. He also reviewed the company’s
response. In hisdiscussions with Ms. Prelog, Mr. Harry explained that Ms. Parshley’ s termination
was related to his concern about the finance group’ s ineffectiveness.

Mr. Harry knows Ms. Parshley alleges she was terminated because of her disclosure of
irregular eventsinvolving inventory receiving processes. Mr. Harry vaguely recallsone conversation
between them in early 2001 about inventory receiving. Ms. Parshley told him how a group of
materials were received, or went through the receiving process. He doesn't recall whether she
mentioned anintentionto follow up or to report it to Ms. Gray. Mr. Harry doesn't recall any specific
concern that he had beyond that typically associated with a routine discussion.

Mr. Harry has an open management style. He empowers his employees by setting only
parametersand priorities and then expecting themto managetheir business. Mr. Harry requiresthem
to interact well with all parts of the business, including superiors. Since Ms. Parshley’s departure,
AmericaWest went through another restructuring. Inthat process, Mr. Harry had to terminate other
employees.

Snorn Testimony

Ms. Sherry Parshley (TR, pages 45 to 188)

Ms. Parshley, the Complainant, was a Finance Manager for America West. Her duties
included financial planning, analysis and forecasting. She also held responsibility for warranty
administration and inventory control.

OnMay 2, 2001,shewascalledinto Mr. Harry’s office. Present were Ms. Prelog and Mr.
Harry. Atthat time, Mr. Harry stated her position was being eliminated in theworkforce reduction.
When she inquired why, Mr. Harry responded that she knew what the issues were. Ms. Parshley
indicated she didn’t know about any issues and Mr. Harry replied that she knew about the issues.
Ms. Prelog, expressing surprise that Ms. Parshley had been selected, agreed with Mr. Harry that
reason for her termination was a work force reduction. Mr. Harry indicated that her staff would
report directly to him. The meeting lasted 20 minutes.

Ms. Parshley was surprised by her selection for the workforce reduction. However, the
Chairman of the company announced around April 20th that America West would undergo a cost
reduction program which would include areduction in the work force of 10% of the administrative
group. RX 14 isthe Chairman’s announcement about the cost reduction program.

Over the next ten days after the announcement, Ms. Parshley and Mr. Harry discussed how
the department would handle the reductions. They decided to leave an inventory control specialist
and manager of capital positions open as part of the reduction. They preferred using that method
rather than have someone losetheir job. Mr. Harry stated noone in the department would be affect
except the two open positions. Mr. Harry never indicated that Ms. Parshley was also being
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considered for separation.

Accordingto Ms. Parshleythefirst stepanAmericaWestmanagetakeswith aperformance
issueis a documented,verbal discussionwith the employee. During the discussion, the
unsatisfactoryissueis covered,expectationsare statedand assistance is offered. This first
discussions annotatedby anotein theemployee' sfile. Thisprocedureisset out inthecompany’s
administrative policy manual. The second step in dealing with a performance problem isaformal
CAD. InaCAD, the corrective stepstaken in theinitial counseling are set out thistime in writing.
Ms. Parshley believesthe purpose of thisapproachisto give an employee an opportunity toimprove
performance. Additionally, the documentation establishes that the manager followed the
procedures. Ms. Parshley recallsissuing three CADsand believesMr. Harry reviewed one of them
and was present for the discussion with a different employee.

Although never the subject of aCAD, Ms. Parshley did recall two separate discussionswith
Mr. Harry about her performance. In January 2001, Mr. Harry discussed the results of the annual
360 degree feedback evaluation with her (CX 4). While the report contained a lot of good
comments, Mr. Harry wasconcerned about afew of her professional relationships. Inresponse, Ms.
Parshley expressed her belief that acouple of the customerswho provided feedback were not being
objective. The feedback process had started in September 2000 with the selection of customersto
provide feedback. At that time, she expressed to Mr. Harry, who was then new to the department,
her concern that two of the potential customerswould not be objective. Shehad previoudly reported
one the senior director customer’s overspending on aflight dataproject. Inthat case, the Board of
Directorshad approved $2 million but the senior director actually spent $4 million. After her report,
her relationship with that director, Mr. Martin, became adversarial. The other person, Mr. Radke,
wasjust achallenge. Mr. Harry agreed to consider the objectivity issue when the responses came
in. Inher conversationwith Mr. Harry, although they recognized the objectivity problem with some
of the customers' feedback, heindicated the importance of getting along with all the customersand
trying to develop good relationship. Mr. Harry admitted he also found some of the individuals
challenging. Mr. Harry did not discuss any specific performance complaints that he may have
received from Mr. Martin, Mr. Radke, Mr. Seymour. In fact, she was unaware of any job
performance problems concerning her.

Ms. Parshley and Mr. Harry had another similar discussion in mid- March 2001 during her
performance review. At that time, he covered his written comments in the performance report.
They al so discussed her advancement into other areas of the company. Such experience was needed
to move up to adirector position. He also referred back to their January 2001 conversation about
rel ationshi psand acknowledged her attemptsin devel oping thoserel ationships. Mr. Harry expressed
his optimism for a positive outcome and stressed the importance of that outcome in a move to a
director position. That is, to beadirector, Ms. Parshley would have to be able to work with people
at al levels.

Neither discussion gave her the impression that the next step would beaCAD for her. Mr.
Harry never indicated that her job was in jeopardy.

CX lisher performance appraisal, dated March 15, 2001. Aspart of the eval uation process,
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shehaddraftedpartsof thereport. Mr. Harry incorporated many of her draft comments. On page
threeof thereport,Mr. Harry observed that she had more responsibility than her peers. He also
complimentederonthemonthlymeetingsheinitiatedwith otherdepartmentsiurther, Mr. Harry
againstressedhe importanceof improving her inter-department relationships if she planned to
moveup in the company. Mr. Harry gave no indication that her relationship management was
unsatisfactory.He did not indicate that the relationship issue rose to the level of a performance
problem. At the conclusion of the meeting, Mr. Harry thanked her for helping him get up to speed
in the departmentand expressechis respectfor her conductin the division, despite some
challengingndividuals.HeindicatedhatoverallshewasmeetingnanageexpectationsMr. Harry
specificallycomplimentedherfor recognizingheimpactmaintenanchasonsafetycomplianceind
prioritizing projects and reports.

Discussions after March 15th about her performance with Mr. Harry involved good
observations.

Mr. Harrybecamédiermanagem August2000. Prior to that time, Ms. Parshley worked for
Mr.
ShannonHyland. Mr. Hyland never informed Ms. Parshley of any complaints from division
managers and had also rated her as meeting expectations overall.

Concerninghersafetyissuecomplaintto Mr. Harry, Ms. Parshleycommentedhataircraft
partsmust haveserviceable tags which indicates the part has been serviced and is legal for a
particularairplane.In the middle of March 2001, Mr. Gene Stanton, an inventory control specialist,
informedMs. Parshleythatover800aircraftpartshadjust beenenterednto the materialhandling
recordkeepingsystemby Mr. Liberio as beinginspectedwithout verifying completion of the
inspections Asan inventory specialist, Mr. Stanton counts aircraft parts actually in the company’s
warehouse and comparesthe result with the supply system computer record. Mr. Stanton discovered
the problem while investigating inventory discrepancies. Mr. Stanton reported the problem to her
because of the potential financial impact. By questioning Mr. Stanton, Ms. Parshley learned that
the completion of theinspection had been confirmed prior to the computer entries. Mr. Stanton had
also discovered some parts without serviceable tags. Mr. Stanton indicated he was making the
report to Ms. Parshley because of the significant difference in the parts count which might have a
financial impact and because the inspections were not actually verified.

As Ms. Parshley understood Mr. Stanton, a material handling employee had entered a list
of 800 parts into the parts computer system and made all the receiving and storage entries at the
sametime. Thepartshadinitially entered the warehouse in November 2000 but the last two entries
involving inspection and binning were completed in March 2001. Ms. Parshley never talked
directly with the material handling supervisor.

Ms. Parshley explained that when a aircraft part comesinto the warehousg, it is supposeto
go through an inspection process which includes determining whether the item has the proper
serviceabletag and paperwork. According tothe FAA, the parts need aserviceabletag to be placed
on an aircraft. Ms. Parshley’s concern focused on whether the inspection had been properly
documented prior to the part’s entry into the active inventory system.
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Becausd/s. Parshleybelievedheproblemidentifiedby Mr. Stantorwasbothasafetyissue
andabreachof inventorycontrolproceduressheinformedMr. Harry aboutthe problemaboutan
hour later. Since Mr. Harry was not familiar with the process, Ms. Parshley took some time to
explain the problem and why the serviceable tag was important. Ms. Parshley knew about the
importanceof theserviceabléagfrom adiscussiomwith theDirectorof Quality, Ms. SharonGray.
Aboutsix months earlier, Ms. Gray had beatiamanthatonly theappropriatgersonnelvereto
complete the inspection process with proper supervision.

Ms. Parshleyis alsoanaircraft owner and a private pilot (after leaving the company, she

obtainecacommerciapilot licenseandaninstructoricense).Ms. Parshley expressed to Mr. Harry
her intentionto bring the inventory matterto Ms. Gray’s attention once she had the necessary
documentation. Shetold Mr. Harry that “it could potentially be a very important safety concern.”
Mr. Harry nodded yesin response and agreed that it would make senseto get all the documentation
prior to seeing Ms. Gray. To obtain the documentation, Ms. Parshley planned to obtain a report
from thematerial handling systemto show the partswere brought into thewarehouse several months
prior to the inspection and receiving process. Mr. Harry never told Ms. Parshley not to report the
parts discrepancy to Ms. Gray or the FAA.

Ms. Parshley did not go to Ms. Gray directly because she didn’t like to speculate. Instead,
she wanted to have the documentation before she proceeded. She didn’t want to raise safety
concerns unless she was certain about it.

Shealso told Mr. Harry of her intention to investigate whether supervisor passwords were
being misused. That is, since supervisors had receiving inspection authority, Ms. Parshley wanted
to see if someone else was violating a company policy by using a supervisor password
inappropriately. She intended to gather more information and then report the problem to the
Information Technology Department. Ms. Parshley does not claim this report as areason she was
fired.

After being fired, she contacted the FAA. When the FAA later investigated the service tag
issue, Ms. Parshley informed them that the problem was a parts receiving record keeping
discrepancy. She was not in a position to state whether the parts were on the shelves without the
requisiteservicetag. Instead, shebelieved aninspection would disclosethat therecei vinginspection
process had not been accomplished in conjunction with the record keeping entries. It wasupto the
FAA to determine whether there was alegal problem. The FAA investigation consisted of two
inspectorsvisiting the warehouse for lessthan an hour. The inspectorswere told the company was
following proper parts maintenance procedures. All the parts they reviewed were in compliance
(RX 44). They couldn’t investigate the 800 parts.

After themid-March conversation about theaircraft parts, Ms. Parshley discussedit acouple
more times with Mr. Harry when she was assigned other projects. She thought the part inventory
research should be a priority because unless the problem was addressed, it would continue. Mr.
Harry stressed that she needed to work on the financial matters. Ms. Parshley was never ableto do
the research because she was assigned other tasks and for about athird of that time the person who
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had theability to generate the report was out ill. She last talked to Mr. Harry about the inventory
research in the latter half of April, about 10 days before she was fired.

Ms. Parshleyfiled herwhistleblowercomplaintwith theU.S. Departmenbf Laborbefore
the EEOCissuedits right to sueletterconcerninghersexuaharassmercomplaint. However, the
first complaint Ms. Parshley made against America West involved sexual harassment.

Ms. Parshleybelieveshewasfired for reportingto Mr. Harrytheimproperinventoryof 800
aircraft parts. Notably, the only incident between her mid-March 2001 performance appraisal,
where shewas meetingexpectations, and her termination on May 2, 2001 was the inventory
discrepancy report to Mr. Harry.

SinceleavingAmericaWest,Ms. ParshleyhasaskedVir. Stantorto locateanyfile material
abouttheinventoryproblem. He has not been able to produce any documentation. When he went
to the warehouse to retrieve the file, Mr. Stanton found the information had been deleted.

Ms. Parshley wasutspokerat work andhadvoicedconcernabout other safety problems
at the company with Mr. Harry.

When Ms. Parshley arrived at America Wesadisancial planninganalyst, she prepared
apersonal development plan to assist her advancam#r@company. Within eight months, the
company promoted her to manager of financial planning. Later, she received increased
responsibilitieswith severalcorrespondingmerit pay increases. When she was terminated at
America West, her salary was about $67,275.

Sincebeingfired in May 2001 ,Ms. Parshleynasbeerlookingfor ajob in financial planning,
accounting,and teaching.Ms. Parshleyhashad severalinterviews sincethan and experienced
limited success as a teacher, teaching a few more on-line classes in finance, accounting and
economicghanshehad taught while working for America West. She earns a couple thousand
dollarsa class. She also has received unemployment compensation. Finally, Ms Parshley has
earned about $400 as a flight instructor.
Ms. ParshleyhasaBachelor’ sDegreein economicsand businessand aMaster’ sDegreein Business
Administration.

Ms. Parshley refused to sign a severance package because it contained a statement saying
she was voluntarily resigning. The package also contained a no-reinstatement clause and a claims
release provision.

Prior to coming to America West, Ms. Parshley’s employment had been in finance and
accounting. She had no experience with the inspecting or receiving parts. Likewise, her job at
AmericaWest did not require knowledge of Federal Aviation Regulations. Her most recent job with
America West was titled Financial Manager. In that position, she managed financial reporting,
forecasting, and development of the annual capital and operating budgets. The descriptionin RX
21 describes the duties she was assigned for the first year after her promotion to manager.
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Receiving parts was not part of her job.

ConcerningMr. Martin, at the direction of her supervisorat the time, Mr. Hyland, Ms.
Parshleypulledsomebills of engineeringvork from Mr. Martin’s department that were not in the
approved budget and informed only his project managersand engineers. Had Mr. Martin requested
to beinformed of these actions, Ms. Parshley would have told him.

Mr. Alfred E. Stanton (TR, pages 188 to 240)

Mr. Stanton, now a senior aircraft analyst, was an inventory control specialist in thefall of
2000 and spring of 2001. At that time, he was engaged in the cycle counting program which
involves reconciling the physical count of parts with the computer inventory of parts. The process
helps ensure that if the computer says a part is on the shelf that it is actually on the shelf. It has
accounting, aircraft support, and safety purposes- if amechanic needsapart to fix an aircraft, there
could be asafety issue. At the sametime, the principal purpose wasto have an accurate inventory.

In November 2000, Mr. Stanton informed Ms. Parshley about an inventory problem related
to achangein computer systemsthat occurred acouple of yearsprior. After completing aphysical
inventory of the parts warehouse, Mr. Stanton discovered an imbalance with the computer parts
inventory. Sincethe new computer had been put in place, many partshad been issued, then returned
to the warehouse to be put back in stock but not all the computer data had been completed. Asa
result, there “were more quantities on the shelf than the system said.” Mr. Stanton talked to the
warehouse supervisor about the queue of about 800 parts that needed completed transactions to be
cleared out. They decided to do some “pretend” transactions of first completing the computer
entriesto place the partsin stock and then issuing them out in order to get the correct count for the
part bins. Part of the pretend stock transaction involved competing the inspection and binning
entries. In November 2000, Mr. Stanton informed Ms. Parshley about the problem and these
transactions so that she would understand the gyrations in the system.

In March 2001, while doing another physical count of parts, Mr. Stanton found that in
making the adjustmentsto correct the November 2000 inventory imbal ance, the computer inventory
had become inflated apparently because after the computer transactions had placed the parts into
stock not all the corresponding pretend transactions to issue the parts had been accomplished. Mr.
Liberio, one of the warehouse supervisors, had not made all the issuetransactions. The problem of
the 800 parts or so was essentially an accounting issue and did not involve whether those parts had
proper inspections. RX 3 shows that the financial impact of this inventory imbal ance was about
$182,000. Hereported thisproblemto Ms. Parshley so she would understand the accounting issue.

During his employment as an inventory specialist, Mr. Stanton has also observed another
completely separateprobleminthewarehouse. Onafew occasions, hefound some partsor material
on the shelves that did not have an FAA required serviceabletag. That troubled him because part
of the process of putting a part on the shelf involved an inspection that indicates the part is
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serviceable and that inspection should be done by a person qualified. However, at America West
thefunctionhadbeenturnedoverto astockclerk. Mr. Stanton spoke at least once to a warehouse
supervisomaboutthe problembutthe supervisomwasn’t concerned about the practice aslong asthe

parts had the proper documentation. Sometime between November 2000 and “surely by March

2001,” Mr. Stanton also told Ms. Parshley about this issue.

Mr. Stanton acknowledged that when a mechanic receives a part “he’s the final
determination of whether it's a serviceable part.” In other words, he’'d expect the mechanic to
require a serviceable tag.

Mr. Stanton was surprised when Ms. Parshley was fired because she had been doing an
excellent job, especially on the budget. He did not know the contents of her discrimination
complaint.

Mr. Thomas S. Cokely (TR, pages 242 to 249)

Mr. Cokely lives with Ms. Parshley and has observed her re-employment efforts. She
utilized the newspaper, internet, and personal contactsfor job leads. She followed up on job leads,
sent out cover lettersand resumes. Unfortunately, the economy changed in April 2001 and thelocal
job market dried up.

Respondent’s Case

Documentary Exhibits

RX 1andRX 30- LateAugust2000statementy Mr. SteveFordexpressindniscomplaints
about Mr. Radke' s reference to him as a marginal employee and Ms. Parshley’ s negative attitude
towards him. After four weeks as her employee, Mr. Ford resigned his position finding Ms.
Parshley’ s behavior unacceptable.

RX 3 - Undated printout showing about $182,000 adjustment for expendable and repairable
parts.

RX 5 - January 1999 360 Degree Feedback Survey. Ms. Parshley’ s scored the highest for
analytical thinking with a 4.24 rating. Her low score was 3.77 for developing others. In
communications and customer focus, she received a 4.02 and 3.96. On the survey chart, Ms.
Parshley’ s supervisor and customers, nearly always rated her lower than her peers or herself. Her
supervisor stressed as improvements areas respect for other people’' s opinions and tolerance.

RX 7 - Performance Appraisal for 1998, dated March 24, 1999.%° Her supervisor, Mr. Jarvie,
gaveMs. Parshley anoverall rating of “meetsexpectations.” Hecomplimented her timely responses
to management and suggested more focus on team building and improving relationships across

YThe appraisal indicates a review period of April to December 1999. This is clearly an administrative
error since the parties signed the report in March 1999 and the comments address Ms. Parshley’' s performancein
1998.
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departmenboundaries.In specific skills areas, Mr. Jarvie noted her strengths in many categories,
mostly relatedto technicalskills anddrive. At the same time, he observed some weakness in
handling professional discontent and treating others with respect.

RX 8 - DOD approval of America West's continued participation in the DOD Air
Transportation program, dated March 15, 2000.

RX 9 - Leadership survey feedback, November 2000. In amost all the categories, Ms.
Parshley was rated as having leadership strengths. However, as an improvement area, the form
indicates she should “ continue to devel op a positive relationship with other business managersthat
may have a differing point of view to her own.”

RX 11 - January 2001 draft performance appraisal for Ms. Parshley reflecting as an
improvement area continued development of relationships and communication.

RX 12 - Handwritten annotations to the January 2001 draft appraisal. In the exceeds
customer expectation section is a comment that Ms. Parshley still struggles with her relationships
with other division managers.

RX 14 - E-mail message from Mr. Franke and Mr. Parker to all America West employees,
dated April 18, 2001, announcing the cost reduction program. Part of the program included a10%
reduction in management overhead accomplished through attrition, deferred hiring, and selective
reduction in force.

RX 16 and RX 19 - Ms. Parshley’s May 2001 sexual harassment complaint and EEOC
disposition.

RX 21 - AmericaWest’'s August 2001 response to Ms. Parshley’s AIR 21 complaint. The
company asserted that its material handling personnel received training and are properly classified
according to FAA regulations. The Quality Assurance Department never received a safety
complaint from Ms. Parshley and Mr. Harry did not receive such a complaint. During the
restructuring, managers selected 120 to be affected. Their sel ection was based on job performance,
skills, company need, productivity, operations, and tenure. Ms. Parshley was selected due to her
poor leadership within her work group and substandard work relationship with her customer clients.
Mr. Harry had previously, verbally discussed these problem with Ms. Parshley. The issues were
also identified in 360 degree surveys. After her departure, some of the responsibilities associated
with her position were changed and an outside candidate was brought in.

RX 22 and RX 30 - Mr. Harry declared on October 16, 2001 that Ms. Parshley never made
any complaintsabout safety concerning thereceiving, inspection, or entry of partsinthewarehouse.
Herecalled no safety related conversationswith Ms. Parshley. Her separation was based solely on
her unsatisfactory performance as a manager.

RX 23 and RX 30 - Mr. Radke declared October 17, 2001 that he complained to Mr. Harry
several times about Ms. Parshley’s genera attitude that it was not her job. As an example,
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historically,thepersonn herpositionwouldtrackengineexpenditurefrom receivednvoices. Ms.
Parshleydecided noto tracktheseexpensebecaus@ wasnotherjob. She told Mr. Radke to do
it himself. Inthe absence of proper expensetracking, hewasnot ableto actually budget hisgroup’s
expenditures. Sinceher departure, thefinance group once again trackstheexpenditures. Mr. Radke
found Ms. Parshley unresponsive to finding solutions.

RX 24 and RX 30 - Mr. Seymour declared on October 18, 2001 that he complained to Mr.
Harry several timesabout Ms. Parshley’ sunresponsivenessto hisinquiries. Eventually, she became
unapproachable so that he had to bypass her to get things accomplished. People on her staff were
worried about retaliation from her if they dealt directly with Mr. Seymour or his staff. He
experienced the processasunproductive. After her employeesweretold not to provideinformation
directly to Mr. Seymour, he found her resistant to accommodating his requests.

RX 25 and RX 30 - Ms. Allison Burton declared on October 18, 2001 that she complained
to Mr. Harry about Ms. Parshley on several occasions. She was concerned about working for Ms.
Parshley due to her observations of Ms. Parshley’s interaction with others during meetings. Ms.
Parshley did not have good management skills or communicate well with her customers.

RX 26 and RX 30 - Mr. Martin declared on October 18, 2001 that he complained to Mr.
Harry about Ms. Parshley severa times. Initialy, Mr. Martin and Ms. Parshley had agood working
relationship. However, over the ensuing months she became unhelpful and uncooperative. His
concerns grew steadily. She increasing impeded his efforts to accomplish safety and reliability
aircraft modifications. Several times, shehad specificwork pulled from scheduled maintenance due
to budget problems. Her process delayed and disrupted the completion of the modifications.

RX 27 and RX 30 - On October 18, 2001, Mr. John Chapman declared that he expressed
serious concernsabout Ms. Parshley with Mr. Harry.  She seemed unableto feel confident with her
subordinatesand micro-managed everything. Shedemoralized thewarranty team. Shealsodirected
her empl oyeesnot to communicate with anyonewho wasamanager or above outsidethe department
without her written permission. He found this order particularly disruptive of hiswork.

RX 28 and RX 30 - On October 19, 2001, Ms. Namita Vaidyadeclared that though afriend
of Ms. Parshley, she once complained to Mr. Harry about Ms. Parshley’ sreaction at astaff meeting
about something Ms. Vaidya forgot to accomplish.

RX 29 and RX 30 - An additional America West response, in October 2001, to Ms.
Parshley’ scomplaint providing namesof individual swho could verify Ms. Parshley’ sperformance.
Ms. Prelog, who prepared the response, a so asserted the Ms. Levy’ srolewas changed considerably
from the role Ms. Parshley had played in the finance group. Most of the customer now received
proper servicefrom Ms. Levy. The company was unaware of any conversations Ms. Parshley had
with any employee about inventory control problems. During the restructuring twenty managers,
five directors, one senior director, and one vice president were separated from the company.

RX 34 - The seven customersfor Mr. Parshley’ s 360 degree leadership survey inthefall of
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2000 included Mr. Martin, Mr. Radke, and Mr. Seymour.
RX 35- Apparently, Ms. Parshley’slast payroll summary from America West.

RX 45- Ms. Parshley’s August 27, 2001 letter to DOL responding to some of America
West's statements. Ms. Parshley only discussed theinventory issue with three people, Mr. Stanton,
Ms. Burton (in general terms) and Mr. Harry because she “considered it a private matter.”

RX 46 - Ms. Parshley’ se-mail messageto Mr. Stanton on August 30, 2001 and Mr Stanton’s
September 9, 2001 e-mail reply. Ms. Parshley queried Mr. Stanton about the FAA inspection of the
airlines warehouse. She needed clarification about the FAA’s response that the failure to
accomplish the last two steps of the receiving process might be inefficient but not illegal. Ms.
Parshley stated, “| wasnot necessarily trying to show that the company wasdoing somethingillegal.
| was showing them that the company was not following the processrequired in themanual.” 1f the
latter steps are not accomplished until five months after receipt, Ms. Parshley wondered how the
company could say it was complying with the process. Further, how could they ensurein steps had
actually been accomplished. In Ms. Parshley’ sview, it wasnot just enough to accomplish the steps.
A person must also document the action and the inventory process provides that documentation.
Asapost script, Ms. Parshley asked:

By theway, did you and Doreen ever find parts on the shelf without the proper tags?
| believe you had told me that you did, but | don’t recollect how frequently or how
many. That would also indicate alack of controls, | think!

In hisresponse, Mr. Stanton indicated he was principally focused on repair and expendable
parts because the rotatable parts were tracked by serial number and a tracking tag. The process
works if the parts are accompanied by the paperwork but “a lot of parts are returned with no
serviceabletag.” Thestock clerk usesthe manufacturer’ spart number and then doesthethree steps.
Mr. Stanton stated that on two or threeinstances, he found unserviceabl e parts on the shelf, but they
were rotatable parts with tracking tags showing unserviceability and the computer indicated they
were unserviceable. On other occasions, repairable and expendable parts were ordered by
maintenance and then returned for credit. 1nthose cases, Mr. Stanton didn’t know whether to count
the parts as inventory.

RX 47 - Ms. Parshley’s October 28, 2001 proposed witness list for DOL.

RX 48 - Ms. Parshley’ sOctober 24, 2001 |etter to DOL indicating surprisethat she had been
contacted by arecruiter about a job prospect

RX 49 - Ms. Parshley’s December 11, 2001 letter to DOL rebutting America West's
assertions. Shenotesthat her position wasnot eliminated. Instead, her job wasfilled ten days after
her departure. With one minor exception, thefilled job was the same as her former position. Her
termination was not based on performance since her most recent appraisal showed that she met
expectations. She pointed out that her performance for several years with the company had been
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atthatsamelevel. If performanceverea problem,shewould not havereceived such a rating or
meritpayincreasesMs. Parshley had several conversationswith Mr. Harry “regarding incorrectly
received parts.” She was terminated before she could present areport to Quality Assurance. Ms.
Parshley asserts that based on her past raised concerns about safety in the company, her report to
Mr. Harry of the “discovery of a potentially serious issue regarding the airline’s mishandling of
parts. . . was the last straw.” The company used the announced reduction in force to “rid the
company of an employeethey viewed asabout to * blow thewhistle.”” The company wasonthinice
with the FAA and any violation of a serious nature could ground their planes. Inthat environment,
Ms. Parshley represented a serious threat to the company’ s continued operations.

RX 50 - December 11, 2001 thank you letter from Ms. Parshley to Ms. Goo.

RX 52 - Ms. Parshley’ s January 25, 2002 objection to the DOL’ s findings and request for
ahearing. She observed that the company had initialy denied know of her “communication of the
inventory control issue.” Only after questioning of Mr. Harry, did the company admit knowledge
of her protected activity. Ms. Parshley observed that when she discussed the “inventory control
issue” withthe FAA, they suggested that shefile adiscrimination complaint under AIR 21. “Based
on the limited facts available then, it was clear to the FAA that the information | provided was
potentially very serious and that my termination could have been retaliatory.”

RX 53 and RX 54 - Ms. Faulkner’ sMarch 27 and March 29, 2002 submission of documents
relating to Ms. Parshley’ sunemployment claim and her re-employment efforts. Thelater document
calculatesMs. Parshley’ s damagesto date as $50,685 in lost wages and benefits, partially offset by
unemployment benefits.

RX 55- Ms. Parshley’ s responsesto a second set of interrogatories estimating her damages
at $83,000.

RX 56 - Mr. John Chapman’s April 19, 2002 deposition. Mr. Chapman was hired at
AmericaWest in June 1999 asawarranty administrator. In mid-2000, following the disbanding of
the Warranties Department, Mr. Chapman moved under Ms. Parshley’ ssupervision. Based on his
observations and in light of his experiences, Mr. Chapman characterized Ms. Parshley’s
management style as “reactive” On occasion, she appeared to make decisions based on
personalities and not business reasons. She was very voca about the other managers within the
mai ntenance organization and expressed her opinions about how they managed their budgets. At
the same time, she was very supportive of her staff and concerned about their well-being. Yet,
while under stress, Ms. Parshley barked at Mr. Chapman in the middle of the office.

Mr. Chapman recognized RX 27 as his declaration. When Ms. Parshley indicated that no
staff member could contact an upper level manager without her knowledge, Mr. Chapman became
exasperated becausein hiswarranty work hefrequently contacted upper level managers. Hefelt her
policy was disruptive since it interfered with the company’s business flow. In his opinion, his
ability towork effectively with managerson warranty issuescameto agrinding halt. Mr. Chapman
also had to develop a tracking system to monitor the status of paperwork that he had to route
through Ms. Parshley. Ms. Parshley seemed to become more controlling at the end of 2000 when
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an audit didn’t seem to go as planned. The atmosphere in her office became paranoid.

On other occasions, when she became angry with a manager, Ms. Parshley would tell her
staff not to deal with the person. One specific examplewasthedirector of the power plant area, Mr.
Terry Radke. She also mentioned Mr. Hansen, Mr. Seymour, Mr. Clemmer, Mr. Bonowski, and
Mr. Martin. On one occasion when he informed Mr. Bonowski that he couldn’t attend a meeting
with him due to Ms. Parshley’ sinstructions, Mr. Bonowski stated the restriction was ridiculous.

Eventually, toward the end of 2000 and the beginning of 2001, due to hisfrustration, Mr.
Chapman spoke to Mr. Harry a couple of times about his concerns about not being able to do his
job. He suggested Ms. Parshley needed to be coached on not micro-managing her staff.

RX 57 - Ms. Parshley’ sdeposition taken March 21, 2002 and April 11, 2002. Ms. Parshley
has an undergraduate degree in economics, an MBA, and a mastersdegreein finance. She'sbeen
acertified management accountant since 1997. Shea so possessesacommercial pilot’slicenseand
isacertified flight instructor. All her previous employment involved finance or accounting.

Ms. Parshley believes she was terminated by America West for whistle blowing. When
asked to name her “whistle blowing-related activities’** which she believed played somerolein her
termination, Ms. Parshley identified:

a. After an anaysisinthefall of 1999, Ms. Parshley communicated to her direct manager,
Mr. Shannon Hyland, that the maintenance and engineering division failed to record an additional
$5 million in expenses. The responsible managers believed that she was wrong; however, the
expenditures were ultimately recorded as expenses.

b. Inthe early part of 2000, Ms. Parshley monitored project spending to ensure they were
not overspent. In particular, projects over $1 million required the approval of the Board of
Directors. Ms. Parshley discovered that a project under Mr. Gary Martin’s supervision had been
over spent by $2 million and the funds had been committed in violation of company policy
concerning Board of Directors supervision. In her conversation with Mr. Martin about the
overspending, he seemed upset that she had brought the issue out. But, Ms. Parshley had the
responsibility tomonitor spending and Mr. Martin wasresponsi blefor making suretheprojectswere
not overspent. Eventually, the Board of Directors approved the expenditure. Prior to the incident
shehad amicable contactswith Mr. Martin but after her report their relationship became® somewhat
adversarial.”

c. Around August of 2000, Ms. Parshley identified a violation of the sexual harassment
policy. She had requested someinformation from the repair order administration department and
Mr. Mike Hanson gave her acomputer disk in response. When she opened up the disk, it contained

Hms. Parshley was also vocal about “known” safety problems at America West and expressed her
frustration. But, since the events were known, she doesn’t consider her comments whistle blowing.
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twofiles. One file contained the requested financial data. However, the other file contained several
imagesof nakedmen. Ms. Parshley found the images very offensive and contacted Ms. Prelog.
Both Ms. Prelog and Mr. Hyland reviewed tineagesandstated an investigation was warranted.
The investigation revealed that Mr. Hansen was not aware of the offenateeal. Instead, one

of hisassistanteaddownloadedheimages.Ms. Parshley was aware that another of Mr. Hansen’s
assistants, whowaseventually terminated, had al so previously downl oaded pornography, so shewas
surprised by thissecond incident. Further, Ms. Parshley was surprised that this second assi stant was

only given awarning and Mr. Hansen, the supervisor of both peoplewho downloaded inappropriate
images, was promoted. After her report and the subsequent investigation, even Mr. Hansen's
supervisor, Mr. Seymour “became somewhat hostile.” Finaly, Ms. Parshley also had expressed to

Ms. Prelog her frustration with the insufficient actions taken by the company in response to sexual
harassment complaint filed by Ms. Parshley’ s sister, who worked in America West operations.

d. Aroundthemiddleof March 2001, Mr. Gene Stanton, aninventory control specialist, told
her athird shift amaterial handling employee had taken alist of approximately 800 partsand keyed
into the computer tracking system “all the entries that would complete the receiving and binning
entry for thoseparts.” The partshad beeninitially brought into the warehousein November of 2000
and placed on the shelves but “it was not clear that the inspection process had taken place and the
record keeping, which is suppose to be done in conjunction with the inspection process, that record
keeping had never taken place.” Mr. Stanton believed the material handling supervisor had violated
policy because he just took the list of the 800 parts and made the computer entries without
determining whether the parts had been inspected and possessed serviceable tags. That practice
exposed the company because there wasn't anyway to confirm that appropriate material handling
personnel had inspected the parts. Mr. Stanton was sure the person making the computer entry
hadn’t confirmed that the receiving inspection had been accomplished.” The material handler’s
computer entry was arepresentation that all of apart’s processing steps, including inspection, had
been accomplished.

Part of such inspection might includethe presence of a serviceabletag that demonstratesthe
part was overhauled by an appropriate maintenance facility. [The next series of questions and
answers are best set out verbatim]*

Q. [If the material handling specialist] input a part into this computer, finished the
transaction in the computer —

A. Yes

Q. —and that part was sitting on the shelf and didn’t have atag on it, would that part
be able to be used in an aircraft?

A. Ifitdidn’'t havethetag onit?

12Depositiontranscript,page73.

-26-



Q. Didn’'t havethetag onit?

A. But it wasin the system as having atag, could be used? Isthat the question?
Q. Correct.”

A. | can’'t answer that.

Q. Youdon't know? Isthat why you can’'t answer it?

A. Right.

At thesametime, Ms. Parshley believed a safety issue wasinvolved because “thereceiving
inspection possibly had not been conducted appropriately and that going forward | thought it was
procedurally, if they were going to continue to violate that policy, it was going to be an ongoing
issue.”

Inresponseto Mr. Stanton’ sreport, Ms. Parshley went to Mr. Harry and informed him “ that
what | was going to do was | was going to have reports run out of the SCEPTRE system under
NOMAD, report writing system, and | was going to get all the details of the 800 transactions and
demonstrate what had happened.” She would then take that information to the Director of Quality,
Ms. Grey. Previoudy, Ms. Grey had expressed her concern that only appropriate personnel should
be permitted to conduct theinspection process. Ms. Parshley distinctly remembersher conversation
with Mr. Harry because he commented, while wincing, that he didn’t like dealing with Ms. Grey.
Ms. Parshley wanted to get al the documentation before seeing Ms. Grey. Mr. Harry “didn’t really
expressmuch emotion at all. He just kind of nodded. Other than the comment about Ms. Grey, he
didn’t say awhole lot about it.”

She then told Mr. Stanton about her discussion with Mr. Harry and had Mr. Stanton meet
with adata analyst who would retrieve the data. Although Mr. Stanton had alisting of about 800
part numbers, (which apparently was subsequently deleted by the company), Ms. Parshley did not
want him to share that information with theanalyst. Instead, the analyst’ stask involved retrieving
computer system data concerning the receiving and binning of parts. Ms. Parshley wanted to see
if 800 partstransactionshad been accomplished at onetime. Shebelieved it would be inappropriate
for 800 partsto have been received in November 2000 and placed on the shelves and then “ sitting
in aqueue and not i nspected but being on the shelf and then all transacted in one eveningin March.”
But the analyst was out quite frequently and Ms. Parshley was assigned other tasks, including a
warranties audit, so she was unable to work on the documentation. When Ms. Parshley indicated
to Mr. Harry that she need to get the parts documentation, he didn’t say much other than to instruct
Ms. Parshley to continue with the closing audit. She never reported the problem to Ms. Grey
because shewasunableto obtain therequisitedata. When the analyst couldn’t completethereport,

13\s. Faulkner entered an objection to the question as calling for speculation. However, Ms. Parshley’s
subsequent answersto thisinquiry did not amount to speculation.
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Ms. Parshleydidn’t assign someone else the task because no one else was available. And, even
though she believed it was a safety issue, shedidn’t approach Ms. Grey because shedidn’t havethe
documentation and the parts were already on the shelf and that couldn’t be undone.

e. In her discussion with Mr. Harry about the 800 parts, Ms. Parshley also passed onto to
him Mr. Stanton’s report that supervisor passwords in the material handling department were not
being kept confidential. Asaresult, employees could input parts entriesinto the computer system
without proper training in inspection and receiving. She also expressed her intention to investigate
that problem.

f. Inlate 1999, Ms. Parshley wrote amemo about her financial visit to acontractor’ sengine
overhaul facility which included her concern that the “facility was very lax in their safety.”

g. InMarch 2001, after Ms. Parshley and Mr. Harry went to a hanger to observe an aircraft
with a collapsed nose gear, she expressed her concern to him that she understood there had been
people all around the aircraft when the gear cycling test had been accomplished. Not only wasthe
accident expensive, she was surprised no one was hurt. Mr. Harry just nodded.

h. Atameeting inthe early part of 2001, Ms. Parshley learned that a passenger had a heart
attack on acompany aircraft that did not have adefibrillator on board dueto an out-of-stock bracket.
No one at the meeting appeared willing to accept responsibility for the incident. A month later,
when another passenger survived aheart attack because of an on-board defibrillator, AmericaWest
issued a press release about the fortunate incident. In light of the press statement, Ms. Parshley
observed to Mr. Harry that information was misleading because it did not mention the first heart
attack incident, which had been fatal.

i. A day or two before her termination, at another meeting, Ms. Parshley learned that an
aircraft engine had ingested a safety pin from the pocket of a mechanic standing near it. Ms.
Parshley later expressed her opinionto Mr. Harry that the parti ci pants seemed more concerned about
the aircraft than the potential danger to the mechanic.

Nooneat AmericaWest ever told her that shewasterminated dueto whistleblowing. When
Mr. Harry told her that her position was being eliminated, he didn’t give her a specific reason.
Instead, hetold her that sheknew why; it involved performanceissues. At the termination meeting,
whenever Mr. Harry started to discussthe performance issues, Ms. Prelog jumped in and started the
action was part of aworkforce reduction.

When Mr. Harry discussed her performance in March 2001, he expressed his appreciation
for her help in his transition into the organization. The report indicated she met expectations and
had developed agreat staff. Mr. Harry did observe that their jobs, as controllers, required them to
get along with challenging individuals. He stressed being objective and trying to maintain good
working relationshipswith everyonein the organization. Mr. Harry encouraged her to work on that
challengein order to advanceto the next level of responsibility. Ms. Parshley expressed anintention
to work on the area; but, she would not permit people to do the wrong thing. For example, Mr.
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Martin was upset with her overspending report.

Mr. Harry andMs. Parshleyalso discussed her 360 feedback survey. She tiraesbme
individuals, like Mr. Seymour and Mr. Martin, indicated she was difficult to get along with.
However,othersurveycommentsndicatedthatshewas very approachable. Mr. Harry stressed
developing working relationships.

Followingthecompany’ sannouncement about awork forcereduction, Ms. Parshley and Mr.
Harry discussed leaving two positionsin her organization unfilled. Later, one of the positions was
filled by a person Ms. Parshley didn’t think was ready for the job. Additionally, Ms. Parshley’s
position was also filled by Ms. Karen Levy, an external candidate. Since her departure, Ms.
Parshley has kept in touch with some of her former employees.

Around Memorial Day after her termination, Ms. Parshley reported the parts handling issue
to an FAA representative, who she knew. While she may not have mentioned 800 parts, Ms.
Parshley did report that the parts arrived in November and then in March al the transactions were
entered into the computer system without following the receiving process. Ms. Parshley expressed
her belief that her termination was related to the parts event. She didn’t mention the defibrillator
issue and she doesn’t believe she discussed the misuse of passwords. Her concern wasturned over
tothelocal FAA office with oversight responsibility for AmericaWest. Eventually, she discussed
the issuewith an FAA maintenance inspector. About that time, she was asked if she was aware of
AIR 21and oneinspector suggested she might want to file acomplaint. When she madeafollow-up
call in August, the inspector indicated that without documentation, they were challenged. So, she
asked Mr. Stanton, who by then had changed jobs, to try to obtain the spreadsheet containing the
parts numbers. However, when hetried to find thefile on the computer that he had used, all of the
files had been erased. Everythingwasgone. Finaly, in August, the FAA inspectorsinformed her
that they weren't ableto look at the transactions she named. The material handlers confirmed they
were following the company’ s receiving policies.

Ms. Parshley did not discussher concern about the parts processing with the partswarehouse
supervisor because she believed he was aware of the material handler’s entry practice.

Ms. Parshley started at AmericaWest in August 1997 asasenior analyst. In April 1998, she
was promoted to amanager of financial planning position. Over the course of the next few years,
several additional responsibilities, such asinventory control, were added to her job. Her salary was
likewise adjusted.

Following her termination, Ms. Parshley did not apply for any other jobs at America West
because none were available. Since May 2001, she has been a part-time instructor of computer on-
line courses for Embry-Riddle Aeronautical University. She also taught one class in a classroom.
At the time of her deposition, she anticipated teaching advanced managerial finance for the Keller
Graduate School of Management. Shehasal so done somefreelanceflightinstruction. Ms. Parshley
hasapplied for several on-lineteaching jobswith numerousuniversities. She hasbeen checkingthe
newspaper employment ads, but job openings were reduced significantly following September 11,

-29-



2001. Although she is a certified management accountant, accounting firms typically seek CPAs.
So shehasn't applied for accounting positions. Further, in light of the economy, she decided her

best opportunities existed in teaching and aviation. Ms. Parshley applied for, and received,
unemployment benefits.

Concerning her damages, Ms. Parshley calculated the contributions to her 401 K plan, and
projected the potential earnings out 25 years, at 8 % interest, and determined the present value is
$53,884. Shead sobeievesAmericaWest’ saction hasdamaged her reputati on because the company
asserts her selection for termination was based on performance and her position really wasn't
eliminated but filled instead.

Assorted attachments to the deposition include a) Ms. Faulkner’s May 15, 2001 demand
letter to America West, on behalf of Ms. Parshley, setting out her case for damages in the total
amount of $150,000; b) numerousjob application e-mails; ¢) newspaper employment ads; d)awork
search plan; €) Ms. Parshley’ s April 2002 answersto interrogatories. Inthe answers, Ms. Parshley
indicates she is seeking recovery of lost wages and benefits and compensation for damage to her
reputation. Her damages are estimated to be $83,421, representing one year’ s salary plus benefits,
and $53,884 for loss of 401 K.

RX 58 - April 12,2002 pre-hearing statement by Ms. Faulkner. Ms. Faulkner chroniclesMs.
Parshley’ s employment history and adds several other incidents and events not previously covered
in Ms. Parshley’s deposition. In January 2000, Ms. Parshley discovered, and reported to Mr.
Hyland, that the company controller had revised her recorded maintenance expense downward by
$2 million and reduced another maintenance expense by $3 million. Ms. Parshley objected that
these changeswere not legitimate. In thefall of 2000, Ms. Parshley discovered, and objected to, the
disclosureof confidential performanceinformation by ahuman resource specialist. InMarch 2001,
Ms. Parshley shared her concernwith Mr. Harry that the company’ s finance organization wasbeing
too creative with financial s and stated that asacertified accountant she would report both favorable
and unfavorable information. In the spring of 2001, Ms. Parshley became aware that a company
aircraft experienced airframe vibrations. The company continued to fly the aircraft until scheduled
heavy maintenance when a serious defect in the tail section was discovered. In March 2001, Mr.
Harry became aware that Ms. Parshley had at least one acquaintance with an FAA official.

Concerningtheparts process ng i ncident, the pre-hearing statement expl ained that the correct
processing procedure involved three steps of receiving, inspection, and binning. Each step needed
to be accomplished the appropriate warehouse personnel. However, in November 2000, several
hundred parts were received into the warehouse without the requisite inspection and binning steps.
When the omission became apparent, a warehouse person smply put the last two steps into the
computer system for the parts as if they had been properly inspected and binned.

After her termination, Ms. Parshley contacted the FAA because shewas concerned that with
her departure no action would betaken to correct apotentially unsafe condition with theimproperly
processed parts. At the sametime, the statement adds, “ at the time of her reporting of the material
handling issue, neither Ms. Parshley nor Mr. Harry knew how seriousthe outcomewould be. . . and
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that had shebeenable to complete her investigation, she would not have allowed an unsafe
condition to go unresolved. . .”

Ms. Parshley believes she became aliability to the company “because of her knowledge of
the operation, her contact with high-ranking FAA management, and her strong convictions and
outspokenness.”

Sworn Testimony

Mr. Craig C. Harry (TR, pages 249 to 406)

Mr. Harry is the Division Controller and Director of Finance for the Technical Operations
Division of America West. He began working for America West in 1989 and was in his present
position by August 2000. He is in charge of the finance function of the division that maintains and
supplies theompany’ saircraft. He supervised Ms. Parshley who was the Manager of the Operating
Group withinthe Financial Group. Hisorganization assiststhe other departmentswithin thedivision
with financial information support and supportsthe division chief, the Senior Vice President, with the
management of expenses associated with the maintenance division.

In light of his organization's responsibilities and Ms. Parshley’s position, she had to
extensively interact with the directors of other departments within the division. Prior to working
with her,Mr. Harry hadheardfrom Mr. ShannorHylandsomeconcernsabouthow shepresented
information at senior manager meetings.

In hisassessment)s. Parshleyhad®good financial skills’ and understood accounting and
finance. However, over time, he became concerned about her ability to manage her staff and work
with other department managers. In September or October 2000, Mr. Radke, Director of Power
Plant Engineering, expressed his frustration with Ms. Parshley concerning the inability of his
engineersto obtain supportive financial information from her. He passed on multiple complaints,
about once a month.

In the fall of 2000, Mr. Martin, Director of Engineering, also said Ms. Parshley was
interfering with his group’s work. In particular, due to budget issues, Ms. Parshley had deleted
work orderswithout telling the management. He approached Mr. Harry acouple of timesabout his
difficulties about working with her group.

In March 2001, Mr. Seymour, a director of materials and planning, expressed general
frustration with Ms. Parshley because she was difficult to work with. His group was struggling to
work with her organization.

One member of Ms. Parshley’s staff had talked to him, after Ms. Parshley had given her a
formal appraisal. Theindividual was shocked by the appraisal because based on Ms. Parshley’s
persistent feedback she thought she was going to get fired. Instead, she received an exceptional
rating. Another staff member who had been counseled for performance problems expressed to Mr.
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Harry herconcern about Ms. Parshley’ s management of her group and its lack of direction. After
that conversation, Mr. Harry started having a concern about whether the counseling action against
that employee had been appropriate. Further, other individuals who were considering moving to
the division expressed hesitation about working with Ms. Parshley because they had heard she was
difficult.

In November 2000, Mr. Harry completed a feed back survey about Ms. Parshley in
conjunction with leadership training she was receiving (RX 9).** In the report, he expressed some
concerns by indicating she needed to devel op patience in dealing with difficult situations. He also
recommended that she continue to develop a positive relationship with other business managers.
Later, Mr. Harry discussed his comments with Ms. Parshley. None of his comments on the form
indicated she was below averagein any area.

In late December 2000, or possibly early January 2001, Ms. Parshley received her 360
evaluation (RX 10). They discussed the report and Ms. Parshley expressed concern that some of
the scoreswere low. Mr. Harry was not so interested in the percentages but was concerned about
the trends which suggested problems with interpersonal relationships and communication. Based
on her responses to the survey, Mr. Harry believed Ms. Parshley understood her problem.

Mr. Harry met with Ms. Parshley againin January 2001 to discuss her performance. At that
time, Mr. Harry wasworking on adraft of her evaluation that was duein March 2001 (RX 12). He
prepared the draft early in order to make arecommendation on amerit increase. Asheworked on
the appraisal, Mr. Harry realized he needed to discusswith Ms. Parshley some important areas that
she needed to address. In particular, he stressed with her the need to work on interpersonal
relationships. Ms. Parshley seemed receptive and didn’t disagree.

From Mr. Harry’s perspective, Ms. Parshley’ s performance in the relationship areadid not
improve materially. He continued to receive complaints from various managers, such as Mr.
Seymour, Mr. Martin, and Mr. Radke. He also heard from at least one member of Ms. Parshley’s
staff about her management abilities. In response to the managers complaints, Mr. Harry
interjected himself as a point of contact so the managers wouldn’'t completely avoid the financial
group. By February and March 2001, Mr. Harry had concluded that those “relationships’” with Ms.
Parshley were “not functioning.” In hindsight, Mr. Harry agreed that he should have been more
direct in his approach with Ms. Parshley’s problems.

Concerning the engineering work orders being pulled, Mr. Harry thought the incidents
reflected poor communications by Ms. Parshley. To provide amore effective approach, Mr. Harry
tightened the controls on the approval of the engineering work orders instead of pulling the work
ordersoff. Mr. Harry didn’t research whether Ms. Parshley wasfollowing the procedures set out by
her former supervisor.

Yapparently, only page two of the feedback form was available. Mr. Harry did not recall what was on the
first page of the form (TR, page 329).
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When he presented the performance report in March 2001 (RX 13), Mr. Harry again
discussetheimprovementareasighlightedin thereport,whichhadalsobeerpreviouslycovered
intheirJanuary2001conversationMr. Harry found Ms. Parshley’ stechnical skillswerevery good.
She was a capable manager but still struggled in “relationships with division management.” Mr.
Harry perceived that due to the friction between Ms. Parshley and some managers, she was slow to
respond to their questions. Since Ms. Parshley had recently taken a conflict management course,
Mr. Harry added on the report that she had initiated effort to improve her contacts with other
managers. He did rate her as meeting expectations overall and recommended a 3.5 % saary
increase, which wasdlightly below the company averagefor that rating. Mr. Harry also determined
that she exceeded customer expectations. Ms. Parshley also handled very well the challenging work
within her group, such asthe budget. Mr. Harry further explained that while some managerswere
complaining about her poor ability to track items, Ms. Parshley also handled other aspects of a
complicated process very well and her appraisal reflects that good work. In fact, she had the best
experience and knowledge in the maintenance finance group. Ms. Parshley was a capable manager
and had “good potential.” Ms. Parshley seemed receptive again to the evaluation.

Prior to completing the performancereport, Mr. Harry asked Ms. Parshley for her input. She
prepared aresponse which included a discussion of her last three 360 degree evaluations (RX 11).
A trend appeared showing that Ms. Parshley had dropped below the company’ s 25th percentilein
some areas such as customer focus and corroborated his assessment of her relationships with other
managers. Mr. Harry also considered her 1999 review (RX 6) in assessing Ms. Parshley’s
effectiveness. The results in that rating showed “above average” including interaction with other
managers.

After Ms. Parshley received her performance report in mid March and before her separation
at the beginning of May, the environment at the company became more challenging; the operating
environment became more critical in those 30 days. Mr. Harry decided in late April that Ms.
Parshley would be separated. Duringthistime, Mr. Harry admitted that Ms. Parshley’ sperformance
itself did not deteriorate. However, he started to reassess hisdocumented opinion that Ms. Parshley
was agood leader of her group after talking to an employee who complained about Ms. Parshley’s
leadership style.

At the end of March 2001, Mr. Harry didn’'t have an intention to fire Ms. Parshley but he
should have started a corrective action plan. Then, in April hefelt challenged by the restructuring
program to look at his group more critically. He concluded a change was necessary in regards to
Ms. Parshley. At the same time, Mr. Harry agreed that the company typically does not terminate
an employee who received an appraisal indicating he or she meets expectations.

In mid-April of 2001, America West announced a reduction of employee payroll and
restructuring in response to a weakening economy. The goal was a 10% reduction in head count
and an elimination of 5% of the work force. So, they were looking at payroll reduction, employee
reduction, and restructuring. Mr. Harry felt challenged to improvethe effectiveness of thefinancial
group and he identified Ms. Parshley as a reason for the group’s under-performance. So to
restructure his organization to become more effective, he decided to make achangein her position.
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He also eliminatedninventorycontrol specialistposition. Mr. Harry passed his suggestion to a
companyvice president.A few days|ater, the vice president agreed on Ms. Parshley’ s position but
restored the specialist position through the elimination of other positions in his organization. That
senior manager did not ask to see Ms. Parshley’sfile. At that time, Mr. Harry had 16 peoplein his
group, including one filled manager position that was occupied by Ms. Parshley. During this
process, he also discussed the restructuring in general with Ms. Parshley

On May 2, 2001, Mr. Harry, with Ms. Prelog present, informed Ms. Parshley that the
reductions and restructuring were affecting her and she was being terminated. The meeting lasted
several minutes. Mr. Harry doesn’t recall whether he said the process was affecting her position.
Ms. Parshley was upset and asked about the selection criteria. Hereplied therewere severd criteria
but was not specific. Mr. Harry understood that under the company program, certain people could
be eliminated without eliminating the position.

Mr. Harry acknowledged that with the retention of the inventory specialist position and the
filling of Ms. Parshley’s position with another person that he met “very close to zero” of the 10%
payroll reductiongoal. Therewasno significant payroll benefitsto her departure. Atthesametime,
the senior managersabove him had | atitude to determine which areaswere more suitablethan others
for reductions. Mr. Harry’s recommendation had been to change the person in Ms. Parshley’s
position and not to eliminate the position in order to make “the business more functional.” So her
termination did not fall under the category of reduction in force. Instead, her separation was part
of restructuring to help improve America West Airline's business performance. In other
circumstances, it might have made business sense to keep Ms. Parshley in light of her technical
skills, but in Mr. Harry’s opinion those circumstances did not exist. Although Ms. Parshley’s
performance was adversely affecting his group’ s business performance, Mr. Harry did not let her
go before the reorganization because “the environment became more critical in April.”

According to Mr. Harry, Ms. Parshley did not make any safety complaints to him. Mr.
Harry’ s decision to release Ms. Parshley had nothing to do with any safety complaints she may or
may not have made to him or anyone else at America West. She did not ever tell him that she
intended to report a safety issue to the FAA. Mr. Harry vaguely recallsthat Ms. Parshley in early
2001 talked to him about “an error in aprocess and parts coming into thewarehouse.” Shetold him
of her intention to run some reports to document the parts being improperly received. He did not
perceivethat complaint asasafety issue. Instead, it was an accounting problem. Ms. Parshley did
not say that she was going to talk to Ms. Gray about the problem. Mr. Harry does not recall any
other conversationsabout making asafety issueapriority. If he had becomeaware of asafety issue,
Mr. Harry would have passed the information to the Quality Assurance Group of the company. Mr.
Harry knew nothing about parts being on the shelves without serviceable tags.

The America West Mentoring Program is, or was, a program designed to expose young
managersto the senior managers. A senior executivewould act asamentor. Mr. Harry understands
that Ms. Parshley had been in that program.

Although Mr. Harry believed areorganization and restructuring were goalsin the reduction
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in force, the announcemenby the company’s chairman did not include those terms. His
understanding of the process came from ameeting around April 18th. Following this meeting, Mr.
Harry wrote anote (CX 18) to himself querying “how do we get rid of aperson without eliminating
the position?’

After Ms. Parshley |eft, another person took over her office afew weekslater and performed
someof her tasks. That person hasasimilar roleasMs. Parshley had. Someof Ms. Parshley’ sstaff
were surprised by her departure. Mr. Harry told Ms. Parshley’ s staff that her departure was not a
reflection on her performance. Mr. Harry also announced that the other individual, an outside hire,
would be taking over Ms. Parshley’ sresponsibilities. Despite the freeze on hiring, Mr. Harry had
approval to bring that individual in. Mr. Harry acknowledged the company had already approved
filling Ms. Parshley’ s position before shewasfired. Infact, after heinterviewed thisindividua for
another job, Mr. Harry had her in his mind as a candidate before he let Ms. Parshley go.

One of the managers, Mr. Seymour, who complained about Ms. Parshley also had an
employeeworking for him that awasthe subject of asexual harassment complaint by Ms. Parshley.
However, Mr. Harry doesn't recall having a conversation with that manager about the incident.

Mr. Harry isaware of the company’ s progressive discipline policy (CX 21) and hasbeenin
an environment where corrective action reports have been prepared. Ms. Parshley’ semployeewho
had a performance problem received suchaCAD. Mr. Harry did not utilize the same processwith
Ms. Parshley since he had already discussed her performance issuesin January. He mentioned it
again with the March evaluation report and would have started a corrective action as the next step
but the restructuring arrived in mid-April and he decided to take more aggressive action. Because
the business environment changed Mr. Harry went from an informal approach to Ms. Parshley’s
performance problem directly to the ultimate sanction of termination.

Ms. Caroline Prelog (TR, pages 410 to 456)

Having joined AmericaWest in June 1998, Ms. Prel og wasthe Manager, Human Resources
Processand Support in April 2001. Asher first job inthat role, Ms. Prelog was responsible for the
restructuring. She coordinated all the paperwork and payroll aspects of the restructuring. AsMs.
Prelog understandsthe restructuring program, AmericaWest was attempting to reduce costsaswell
as improve productivity and performance. To accomplish these goals, managers were to identify
positions, people, or functions that provided cost reductions and improve productivity. Managers
wereto consider performance, job skill experience, productivity, seniority, and other factors. They
did not have to consider the progressive counseling policy. As aresult, the restructuring was not
just about eliminating employees. About 120 people, mostly in managerial positions, were affected.

The names of the identified employees were funneled to her but she did not review the
appropriateness of the selections. She became aware of the restructuring in mid-April and most of
the separations took place in early May. Follow-up issues continued into July 2001. Most of the
terminated employees were offered varying severance packages. Ms. Prelog recognized CX 7 as
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the coversheetto a severancgackagewhich stateshat one of the goal of restructuring was to
maximize staffing dollars.The letter additionally stateshatsomepositionsarebeing eliminated
and other positionsmight be filled in the future. That provision was included to inform the
separated employees that some of the vacated positions were going to be filled.

Ms. Prelogwas presentduring the May 2, 2001 meetingbetweenMr. Harry and Ms.
Parshleyto helpfacilitate the meeting. The severance document was presented to Ms. Parshley
then. When told of the decision, Ms. Parshley askeyshehadn’t been told before. Mr. Harry
responded that he couldn’t. In response to Ms. Parshley’ sinquiry about her selection, Mr. Harry
stated sheknew why. At that point, Ms. Prelog interjected and indi cated the decision had been made
and was final. Then, she covered the separation packet of information, including the severance
agreement. The company was also offering out-placement services. The meeting lasted 10 to 15
minutes. At the end, Ms. Parshley asked if it had anything to do with her sexual harassment
complaint. Ms. Prelog replied that it was not related and pointed out that Mr. Harry wasn't aware
of the complaint. Ms. Prelog did not indicated that Ms. Parshley’ s position was being eliminated
or state that the termination wasareduction in force. Ms. Parshley did not ask any questions at the
meeting, or later, about the severance package.

Ms. Prelog also pointed out that even though a separated person’ s position may have been
backfilled, that person still counted as part of the original separation goal. The approval processfor
backfilling position was separate from the restructuring program. Ms. Prelog was not aware that
adecision had been madeto fill Ms. Parshley’ s position right after she left.

Mr. Harry informed Ms. Prelog that he was separating Ms. Parshley due to performance
problems. He had received complaints about her communications and interaction with other
managers.

Although America West has a progressive counseling policy, it applies to front line
employees and not managers. Instead, other steps, such as a development plan, are taken rather
than the formal steps of progressive counseling.

Ms. Prelog prepared the company’ s response to the Department of Labor which indicated
the basisfor Ms. Parshley’ s separation included unsatisfactory |eadership and substandard working
relationships with customer groups as reflected in her 1999 and 2000 appraisals. However, Ms.
Prelog made a mistake in that statement because the 1999 appraisal she reviewed was really for
1998. In subsequent correspondence with the Department of Labor, Ms. Prelog did not correct the
mistake and never found the 1999 appraisal.

Based on the representations from Mr. Harry, Ms. Prelog also indicated to the Department
of Labor that the person who replaced Ms. Parshley assumed a substantially different roles. She
provided to the Department of Labor the documents she felt were relevant.

Mr. David Seymour (TR, pages 458 to 500)
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Having beenwith AmericaWestfor threeyears,Mr. Seymouris the Senior Director of
Materials and Planning. In that capacity he manages all the material requirements for the
maintenancandengineeringectiorof theairline. His department interacts with the finance group
with an annualbudgetat timesin excessof $50 million in capitalexpensesnd $30 million in
expenses.His managers oversee their particular cost centers and Mr. Seymour gets a monthly
overview of their situation. He does deal with finance concerning warranty issues.

He interacted with MsParshleyin the budgetprocess.Initially, he found her resistant to
new ideas or different ways of doitigings. His organization was trying to collect more data and
find differentwaysto build aforecast. Over a period of time the relationship improved and became
cooperativaroundthesummeiof 2000. Yet, in the latter part of 2000, the situation changed again
andshebecamelefensiveandlesscooperative.Her employees asked him not to contact in the
office because of Ms. Parshley’s reaction. It became a*very unconstructive environment to work
in” because he would try to avoid interacting with her.

A couple of times, Mr. Seymour passed on his experiences and observations about Ms.
Parshley to Mr. Harry. He found the inability to go directly to Ms. Parshley’s staff members
dysfunctional and told Mr. Harry that he would bring his financial issues directly to Mr. Harry.

Mr. Seymour recognized RX 24 as his statement to the company about hisinteractions with
Ms. Parshley. One of the identified main issues was her unresponsiveness to his inquiries about
activitiesrelated to his department. For example, sheresisted his suggestion to establish additional
cost centers. She didn’t provide the expected customer service. So, he tried to work around her.
Mr. Seymour did not discusstheseissueswith Ms. Parshley. Rather, hewent to her supervisor, Mr.
Harry, becauseit’ s up to the manager of theindividual to take the appropriate action. Mr. Seymour
did not make any complaints about Ms. Parshley to her prior supervisors.

SinceMs. Parshley left, Mr. Seymour findstheenvironment very cooperativeand refreshing.
Thereisavery good working relationship with peoplein his group.

Asthe senior manager for materials, Mr. Seymour isfamiliar with the receipt of partsinto
the warehouse. Individuals receiving materia are trained and go through a period of 100%
oversight work. Most of the individuals are stock clerks. Ms. Grey is the Director of Quality
Assurance. That organization audits the company’s work to ensure compliance with company
procedures and FAA regulations. The FAA aso conducts periodic audits of the warehouse.

Mr. Harry’s supervisor, Mr. John Wilson, asked Mr. Seymour about the recommendation
to terminate Ms. Parshley. He responded that based on his observation of her performance, he
recommend termination.

In the middle of 2000, Ms. Parshley submitted a sexua harassment complaint against an
employee in Mr. Seymour’s department. Mr. Seymour is aware that corrective action was taken.
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Although Mr. Seymourhasnot hadto useprogressivecounseling, he agreed that if the
companymanualreferencats applicabilityto managementhanthe programappliesto managers
as well as front line employees.

Mr. Gary F. Martin (TR, pages 500 to 26)

Mr. Martin is the SeniorDirectorof EngineeringandMaintenancdor AmericaWest. His
organizationsresponsibléor originatingmostof thework accomplishednthecompany’ saircraft.
His group interacts with the finance group on the budget for their programs, which exceeded $205
million last year. He also periodically interacts with the finance group.

He worked with Ms. Parshley and observed her work performance in histhree years at the
airline. Inthe beginning, he was pleased with her help in getting their budgeting processin order.
At the same time, when charged by regulations to modify aircraft flight recorders, his group
focused on engineering solutions and did not concentrate on the finance aspect of the problem.

Sometime in the spring or summer of 2000, his work relationship with Ms. Parshley
changed. “Rather than helping us as a business partner, she began to inhibit some of the work that
we were trying to accomplish.” For some reason, she decided to review every engineering work
order and told his people not to schedule some of the work. His managers and directors reported
their frustration with the finance department. Friction existed. In particular, Mr. Martin observed
that as the company was struggling for survival in 2000 and his organization was focusing on
aircraft reliability, Ms. Parshley would arbitrarily pull scheduled work causing a delay in an
aircraft’s maintenance. He took her interference with his functions relating to aircraft reliability
personally. Instead of helping the company improve its operationa image, Ms. Parshley impeded
it. At the sametime, Mr. Martin acknowledged that some of the work she stopped had exceeded
the approved capital threshold. Heal so vaguely remembers correspondence from the finance group
about pulling unapproved work.

When Mr. Harry arrived, Mr. Martin quickly developed abusiness partner relationship with
him.

Hestarted using Mr. Harry ashisfinance contact because Mr. Harry understood hismissionandwas
there to support him. If one of his managers had a problem with Ms. Parshley, Mr. Martin would
have him go to Mr. Harry directly.

Although Ms. Parshley reported overspending on the flight data recorder modification
beyond the approved capital threshold, Mr. Martin focused on the engineering problems and was
not upset with Ms. Parshley.

Mr. Martin recognized RX 26 as his summary that he prepared for Ms. Prelog.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Probative Weight Findings
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Although the parties may harbor critical opinions about the veracity of some of the witnesses
in this case, | generally found most of the individuals who testified, in particular Mr. Stanton, to be
credible witnesses who provided probative testimony. Within bragkdi3iq the following specific
findings, | will discuss in more detail my assessment of such testimony when a direct conflict exists
relating to a specific finding.

Specific Findings

Based on the documents in the record and the probative sworn testimony, | make the
following findings of fact.

June 9, 1997 Ms. Parshley submits a job application to America West accompanied by a
resume showing financial analyst and senior accounting experience and the following education
degrees: MS (Finance), MBA, and BS (Economics and Business Administration). (RX 4, RX 57,
and Ms. Parshley’ s testimony)

July 24, 1997 - AmericaWest offers Ms. Parshley the position of Senior Analyst at $47,000
annual salary. (CX 19, RX 4)

July 27, 1997 - Ms Parshley accepts the job offer. (CX 19, RX 4)

August 11, 1997 - Ms. Parshley becomes an America West employee. (CX 20)

January 1998 - AmericaWest publishesaProgressive Counseling Policy for the*effectiveand
equitable” corrective action among employees, including managers, for unsatisfactory performance.
Thefirst step involved counseling by a supervisor, which the supervisor annotatesin the employee’s
file. If performance does not improve, the supervisor next conducts aformal performance discussion
with the employee warning the individual that continued unsatisfactory performance might lead to
termination. This meeting isknown asa CAD. (CX 21 and Ms. Parshley’ s testimony)

April 1998 - Ms. Parshley is promoted to the position of Financial Planning and Analysis
Manager for Maintenance Operations and receives a subsequent salary increase. Her duties do not
includethereceipt of aircraft parts but she does eventually become responsible for inventory control
. (CX 6, CX 33, RX 21, RX 33, RX 57, and Ms. Parshley’ s testimony)

January 1999 - In her 360 degree feedback survey, Ms. Parshley receives her highest score,
4.24, on a scale of 1 to 5, for analytical thinking. Her lowest score of 3.77 is in the area of
developing others. For communications and customer focus, her customers give her 4.02 and 3.96.
(RX 5)
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March 24, 1999 Mr. Jarvie, Ms. Parshley’s supervisor indicates on her 1998 Performance
Appraisal that she meets expectations. After complimenting her on timely responsesto management
reguests and noting her technical skills, Mr. Jarvie identifies interdepartmenta relationships as an
improvement area. (RX 7)

November 1999 - Ms. Parshley achieves an overall score of 3.9 on a 360 degree feedback
survey. With atop score of 4.3 for analytical thinking, Ms. Parshley stands with the top upper 50%
of the company managers. Her low score of 3.7 for customer focus places her with the bottom 25%
of the company’ smanagers. Whilerecognizing analytical skills, integrity and judgment as strengths,
her “direct reports’ stress customer focus as "a development area. (CX 5, RX 6)

March 19, 2000 - Mr. Hyland, Ms. Parshley’ s supervisor, formally rates her performance for
1999. Finding that she meets expectations, Mr. Hyland highlights Ms. Parshley’ skey role as part of
the Maintenance and Engineering team. At the sametime, he notes her need to develop a customer
service orientation in conflicting situations. Mr. Hyland also stresses that both communication and
a positive approach would contribute towards her advancement in the company. (CX 2)

Spring of 2000 - Ms. Parshley reports that a flight data project under Mr. Gary Martin's
supervision has been overspent by $2 million without the requisite Board of Directors' approval.
Subsequently, her relationship with Mr. Martin becomes adversarial. (RX 57 and Ms. Parshley’s
testimony)

June 15 and July 3, 2000 - Mr. Hyland recommends and Ms. Parshley receives amerit salary
increase. (CX 33)

Sometime prior to Mr. Hyland's departure as Ms. Parshley’s supervisor - Based on Mr.
Hyland’ sinstructions, Ms. Parshley pullsunbudgeted engineering work orders. Althoughsheinforms
the affected project managersand engineers, in the absence of any specific request by Mr. Martin, the
engineers senior director, shedoesnot informhimof her actions. (Ms. Parshley’ stestimony and Mr.
Martin's testimony)

Ms. Parshley report aviolation of the sexual harassment policy when she receivesacomputer
disk with inappropriate imagesin onefile. Mr. Seymour, the Senior Director for Materials, is aware
of the complaint and the corresponding disciplinary response involving one of his employees. (RX
57 and Mr. Seymour’ s testimony)

August 2000 - Mr. Craig Harry replaces Mr. Hyland as Ms. Parshley’ s supervisor when Mr.
Harry becomes the new Director of Finance for the Maintenance and Engineering Department. His
direct supervisor isthe Vice President for Operations Planning. Ms. Parshley works asthe Manager
of the Operating Group. The purpose of Mr. Harry’s organization isto provide the division with
financial information support and assist in the management of expenses. Dueto hisgroup’smission
and Ms. Parshley’s position, she has extensive interaction with the directors of other department
withinthe division. Prior to hisarrival, two company vice presidentstell himthat Ms. Parshley might
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be achalenge. (CX 38, Ms. Parshley’ stestimony, and Mr. Harry’s testimony)

Late August 2000 - Mr. Steve Ford, an employee working for Ms. Parshley, informs Mr.
Harry that he is resigning because of Ms. Parshley’ s unacceptable behavior. (RX 1 and RX 30)

Septemberl, 2000 - Ms. Parshley conducts a CAD with one of her employees. (CX 28)

Fall of 2000 - Mr. Radke repeatedly, about onceamonth, tellsMr. Harry that Ms. Parshley’s
group is unresponsive and providing ineffective support for his organization. His employees
experienced difficulty in obtaining information from Ms. Parshley and her employees. On another
occasion, her group destroyed engine maintenance cost data. In her defense, Ms. Parshley expresses
her opinions to Mr. Harry about the shortcomings in Mr. Radke's group. Eventually, Mr. Harry
becomes ago-between. When Mr. Radke needsinformation, heasks Mr. Harry. Mr. Harry then asks
Ms. Parshley for the data. (CX 38, RX 23, RX 30, and Mr. Harry's testimony)

Mr. Martin, the Senior Director for Engineering and Maintenance, complains to Mr. Harry
that Ms. Parshley is interfering with this group’s work. According to Mr. Martin, Ms. Parshley’s
failed to notify him when she has pulled his group’s unbudgeted engineering work orders, which
proved disruptive in completing the repairs. Mr. Martin indicated her attitude was unhelpful and
uncooperative. Mr. Martin believed Ms. Parshley impeded, rather than improved, the company’s
operational image asit struggled for survival in 2000. After thearriva of Mr. Harry, Mr. Martintold
his managers to go to Mr. Harry directly. (CX 38, RX 26, RX 30, Mr. Harry' stestimony, and Mr.
Martin's testimony)

Mr. Seymour informs Mr. Harry a couple of times that Ms. Parshley’s financia group is
difficult to work with and she is not supportive of his organization. Because he considers her
unapproachable, Mr. Seymour bypasses her and attempts to deal directly with her staff. However,
that practice generates anxiety in her staff. In response, Mr. Harry starts handling Mr. Seymour’s
financial requests. (CX 38, RX 24, and RX 30, and Mr. Seymour’s testimony)

Ms. Allison Burton, an employee of Ms. Parshley, informs Mr. Harry that Ms. Parshley did
not have good management or communication skills. (RX 25 and RX 3)

Mr. John Chapman, an employee of Ms. Parshley complainsto Mr. Harry a couple of times
that sheisinterfering with his ability to accomplish his warranty work. He expresses his belief that
Ms. Parshley disrupted the warranty department’s actions by restricting their communications with
managers outside the department. (RX 27, RX 30, and Mr. Chapman)

Ms. Namita Vaidya complainsto Mr. Harry about Ms. Parshley’ sreaction at a staff meeting
when Ms. Vaidya forgot atask. (RX 28 and RX 30)

Severa managerswho are Ms. Parshley’ s customers, including Mr. Martin, Mr. Radke, and
Mr. Seymour, areidentified to participate in her 2000 360 degree feedback evaluation. Ms. Parshley
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expresses her concern to Mr. Harry that two of the senior managers may not be objective due to the
actions she has taken. Mr. Harry acknowledges the issue but also stresses the importance of getting
along with all customers. (RX 34 and Ms. Parshley’s testimony)

Ms. Parshley is selected for the company mentoring program. (CX 3)

November 2000 - Since the installation of a different computer system a year or two prior,
many aircraft parts were issued and then returned to the warehouse without al the associated
computer entries being made. Eventually, by November 2000, about 800 aircraft parts were on the
warehouse shelvesthat didn’t appear as completed in the computer inventory. To fix the problem,
Mr. Stanton and awarehouse supervisor decideto record “ pretend” issuetransactionswhich reduces
the bin count in the computer. Mr. Stanton informs Ms. Parshley of this adjustment. (CX 22, CX
23, RX 42, and Mr. Stanton’s testimony)

Mr. Harry completes a leadership survey for Ms. Parshley identifying numerous leadership
qualities possessed by Ms. Parshley and recommends positive relationships with business managers
as an improvement area. (RX 9, and Mr. Harry’ stestimony)

December 2000 - Ms. Parshley receives the results of her 360 degree feedback survey for
2000. With an overall score of 3.7, her highest score of 4.3 highlights her drive for results and places
her inthetop half of the company’ smanagers. However, although Ms. Parshley self appraised herself
asa4 or a5ineach area, thefeedback participants gave her a 3.4 for communication and respect for
other rank, placing her in the bottom 25% of the company’s managers for those skills. She receives
specific development recommendationsto better communicate with her customersand work with all
the division's different personalities. Ms. Parshley discusses her concern with Mr. Harry about the
objectivity of some of the customer managers’ inputs. (CX 4, CX 38, RX 10, RX 57, and Mr. Harry's
testimony).

December 17, 2000 - Ms. Karen Levy appliesfor ajob with AmericaWest asasenior analyst.
(CX 16).

January 2001 - In preparing adraft of Ms. Parshley’ s 2000 performance appraisal, Mr. Harry
discusseswith Ms. Parshley her communication problemswith other company managersand stresses
the need to work on interpersonal relationships. (CX 38, RX 11, RX 12, and Mr. Harry’ stestimony)

Spring 2001 - One of Ms. Parshley’s employees expresses her bewilderment to Mr. Harry
about her last performance appraisal. Ms. Parshley had given the employee a high rating which
surprised the employee. Based on the employees’ daily contacts with Ms. Parshley, she was afraid
of being fired. (CX 38, and Mr. Harry's testimony)

An applicant for a position in Ms. Parshley’s organization expresses his reservation to Mr.
Harry about working for her. The applicant indicates Ms. Parshley has a reputation for being a
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difficult supervisor. (CX 38)
Mr. Harry reviews Ms. Levy' s resume for the opening of capital manager. (CX 38)

Mr. Seymour again expressesto Mr. Harry his general frustration with Ms. Parshley, finding
her difficult. His group struggled to work with her organization. (Mr. Harry's testimony and Mr.
Seymour’ s testimony)

Theindividual who had received the CAD from Ms. Parshley in September 2000 resigned and
informed Mr. Harry that Ms. Parshley gave poor instructionsand directions. (CX 38, and Mr. Harry's
testimony)

Mr. Harry continues to receive complaints from Mr. Martin and Mr. Radke about Ms.
Parshley’ sperformance. Heinterjects himself asapoint of contact so the senior managerswould not
avoid the financial group. (Mr. Harry’stestimony)

Mid-March 2001 - [[ Inmid-March 2001, two critical discussionstook place at AmericaWest
which eventually formed the core of Ms. Parshley’s alleged protected activity. Since the partiesto
each of these conversations have differing recollections about the exchange between each other,
making a specific finding regarding the contents of each conversation requires some analysis and
consideration of several related factors.

The first discussion, which set the stage for this case, occurred between Mr. Stanton, an
inventory control specialist working for Ms. Parshley, and Ms. Parshley in mid-March 2001.
According to Ms. Parshley’ s recollection, which she presented at the hearing, Mr. Stanton came to
her in mid-March 2001 for two reasons. First, he told her about an inventory discrepancy because
it which might have a financial impact. Second, Mr. Stanton was concerned that aircraft parts
inspections had not been verified because Mr. Liberio made inspection and binning entries for about
800 aircraft parts on one occasion in March 2001 without confirming the inspections for the parts
which had arrived in the warehouse in November 2000. In her pre-hearing deposition, Ms. Parshley
added that Mr. Liberio made these entries also without verifying that they had serviceabletags. (CX
24, CX 37, RX 57, and Ms. Parshley’ s testimony)

Mr. Stanton’s recollection of their mid-March 2001 exchange differs from Ms. Parshley’s
version in three respects. First, according to Mr. Stanton, he informed Ms. Parshley about the
computer entries for the 800 partsin November 2000 (not March 2001) in explaining how he and
the warehouse supervisor intended to use “pretend” stock transactions as part of a plan to balance
the physical and computer inventories. Second, he had no safety concerns about the inspection or
binning entries for these 800 parts because they were “pretend” transactions. Third, although Mr.
Stanton also informed Ms. Parshley of his separate, and unrelated, safety concern about the absence
of FAA required serviceable tags on some aircraft parts in the warehouse, he passed on that
observation sometime between November 2000 and March 2001. (Mr. Stanton’s testimony)
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| found Mr. Stanton to be a very credible witness. As an employee of America West, Mr.
Stanton was reluctant to testify because he believed he had some testimony that was not favorable
to company. Despite his hesitation, Mr. Stanton was straight forward and candid. In light of Mr.
Stanton’ s credibility and since Ms. Parshley did not havefirst hand knowledge relating to subjects of
her aleged safety complaint, whereas Mr. Stanton did, the disconnects between Mr. Stanton’s
recollection and her testimony about their mid-March 2001 lessens my confidence in accepting Ms.
Parshley’s presentation of the discussion. | also note that Ms. Parshley’s verson completely
misstates, possibly due to misunderstanding, Mr. Stanton’ s view of the significance of the computer
entries for the 800 parts. Since Mr. Stanton was not troubled by those entries because they were
fictitioustransactions, hewould hardly have expressed asafety concernto Ms. Parshley about the 800
parts. Rather, Mr. Stanton’ s sole safety concerninvolved themissing serviceabletags. Mr. Stanton’s
version of their conversation is further supported by a subsequent e-mail message in August 2001
from Mr. Stanton to Ms. Parshley (CX 22 and RX 42). In that correspondence, Mr. Stanton
indicates he believes the transactions were accomplished in November 2000. He aso highlightsthe
problem developed through their use of an “issue” to adjust theinventory and because “people don't
know how to usethe system.” Finally, even if their respective testimonies stood in equipoise, Ms.
Parshley still failsto establish under the preponderance of the evidence standard that her recollection
should prevail.]]

Consequently, | specifically find that Mr. Stanton informed Ms. Parshley in mid-March 2001
that as aresult of the incomplete process of making computer adjustments, including the entriesfor
800 parts, in November 2000 to rectify an identified physical inventory/computer inventory
imbalance, the computer inventory in March 2001 showed more parts available than the company had
physically in the warehouse. This accounting imbalance required an inventory adjustment of about
$182,000. Further, by March 2001, Mr. Stanton had also passed onto Ms. Parshley hisobservations
that some aircraft parts sitting in the warehouse did not have the FAA-required serviceable, or
airworthiness, tag.

[[The second important discussion of mid-March 2001occurred between Ms. Parshley and
Mr. Harry. Mr. Harry, initialy did not remember, but now dimly recalls, the encounter as a
conversation about aprocessing problemduring thereceipt of aircraft parts. Accordingto Mr. Harry,
Ms. Parshley did not mention a safety concern. Instead, shetold him about an error inthewarehouse
aircraft partsreceiving process. She aso expressed anintention to obtain somereportsto document
the improper receipt process. She did not make a safety complaint. Nor did she mention Ms. Grey.
Mr. Harry viewed Ms. Parshley’s report as aroutine accounting issue. (CX 24, CX 37, CX 38, and
Mr. Harry's testimony)

On the other hand, at the hearing, Ms. Parshley provided extensive details about their mid-
March 2001 conversation. Accordingto Ms. Parshley, right after her conversation with Mr. Stanton,
she approached Mr. Harry and told him about Mr. Stanton’s investigation of the processing of 800
parts. She also told him about the serviceable tag issue and the importance of complying with the
processing procedures. Ms. Parshley indicated her belief that the situation could potentially beavery
important safety concern. She expressed her intention to get documentation out of the computer
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system and present it to Ms. Grey, the Director of Quality. In response, Mr. Harry nodded his
agreementHealso concurred with obtaining documentation and advising Ms. Grey. (Ms. Parshley’s
testimony)

As| have determined above, Mr. Stanton did not tell Ms. Parshley either that the inspection
entries were not accomplished until March 2001 or that process of making those entries raised a
safety concern. At the same time, | conclude based on both the more specific recollection of Ms.
Parshley in contrast to Mr. Harry’s dim remembrance, and the subsequent actions of both Ms.
Parshley and Mr. Harry that, while misunderstanding some of the specifics of Mr. Stanton’s
comments, Ms. Parshley told Mr. Harry in mid-March 2001 that recent irregular inspection entries
concerning thereceipt of 800 partsmight be aproblemwhich sheintended to investigate by obtaining
a computer report prior to taking the concern to the Quality department. She also passed on Mr.
Stanton’s observation about missing serviceable tags to him. However, based on the parties
subsequent behavior and comments, | concludethat Ms. Parshley did not draw Mr. Harry’ sattention
to a serious safety issue during this conversation.

In the days and weeks following their conversation, neither Mr. Harry nor Ms. Parshley
behaved asif asignificant safety problem existed inthe AmericaWest’ s partswarehouse. Mr. Harry
testified that he would have reported a safety issue immediately to the Quality department. The
record containsinsufficient evidenceto concludethat Mr. Harry would purposefully suppressareport
in mid-March 2001from Ms. Parshley concerning a safety problem in the company’ s warehouse.
Instead, his action of directing Ms. Parshley to finish a*“close out” audit rather than permitting her
to take on the parts' receiving study, is more consistent with a mid-March 2001 conversation that
involved an inventory accounting irregularity and reflects hisjudgment that the* close out” audit had
higher priority.

Following themid-March 2001 conversation, Ms. Parshley also behaved asif the central issue
in the parts warehouse involved the parts receiving process rather than a significant safety concern.
While shedid mention the serviceabletag discrepancy to Mr. Harry, Ms. Parshley’ scentral focuswas
onthe receipt processfor the 800 parts. Inher spring 2002 deposition (RX 57), Ms. Parshley stated
that by conducting the inquiry she wanted to see if 800 parts transactions had been accomplished at
one time in March 2001, several months after the parts were received in November 2000. In her
view, it was inappropriate for parts to be placed on the shelves in November 2000 and then sit ina
gueue “and not inspected but being on the shelf and then al transacted in one evening in March.”

| have considered MPBarshley’ s explanation that the audit was necessary to substantiate the
safety problem. However, | believe her approach infact demonstratesthat Ms. Parshley’ sfocus, and
pressing concern, at that time, although misplaced, was on the inspection processfor 800 partsrather
than verifying missing serviceable tags for aircraft parts. The actual absence of serviceable tags on
parts sitting in the warehouse that might be readily available for use on America West aircraft would
seem to require an immediate response through confirmation by a physical inspection of the parts.
As a person with a reputation within the company for being vocal about safety concerns who had
previously demonstrated no lack of hesitation to express her views on aviation safety at America
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West, Ms.Parshley’s stated plan of action after Mr. Stanton’s report strongly suggests her concern
was focused on the receipt irregularity and not a safety problem that would be readily verifiable.

Further, while Ms. Parshley may now believe that she presented significant safety concerns
to Mr. Harry inmid-March 2001, including the concern about missing serviceable tags, some of Ms.
Parshley’ sprior commentsreflect lesscertainty. WhenMs. Parshley contacted her FAA acquaintance
at the end of May 2001, she indicated that she may have discovered something while working at
America West that was more serious than she had realized (CX 23). While that statement explains
her delay in contacting the FAA, it also impliesMs. Parshley’ sinitial reaction to Mr. Stanton’ sreport
did not include a serious safety concern. InJanuary 2002, Ms. Parshley characterized her complaint
as an “inventory control issue” (RX 52). A few months later, in an email correspondence to Mr.
Stanton in the summer of 2001 (RX 46), Ms. Parshley asked him if he ever found parts without the
proper tags. Specificaly, she comments, “I believe you had told me you did, but | don't recollect
how frequently or how many.” (RX 46).

Both her initial focus in mid-March 2001 on a accounting processing problems, and the
recency of her conviction that the Parshley-Harry conversation did address safety issues, is also
apparent when her hearing testimony about the legal aspect of the parts warehouse problem is
compared with her earlier statement on the subject. In her testimony at the hearing, Ms. Parshley
stated that in order for an aircraft part to meet FAA requirements and be”legal” for placement on an
aircraft, it needs an accompanying serviceable tag. Yet, in the August 2001 e-mail to Mr. Stanton
(RX 46), Ms. Parshley explains that she “was not necessarily trying to show that the company was
doing something illegal. | was showing them that the company was not following the process
required by the manual.”

Finaly, Mr. Harry’ sdenial that Ms. Parshley raised any safety concernisbelievable. Although
his dim memory doeslessen the probative value of hisrecollection about the conversation, Mr. Harry
not only behave as if no safety concern was presented, Ms. Parshley’s version of the conversation
ironically provides support for Ms. Harry’ s purported understanding of their discussion. According
to Ms. Parshley, after passing on her significant safety concerns, Mr. Harry merely nodded agreement
and “didn’t really express much emotion at al” (RX 57). Such aresponse might suggest a lack of
concernfor safety.> Onthe other hand, Mr. Harry’ snodding agreement isjust as consistent withthe
view that he was responding to areport of an parts receiving irregularity. Likewise, her stated plan
of actionto Mr. Harry to conduct acomputer audit reflects an intention to verify an accounting issue
and, as | noted above, convenes an emphasis on the proper accounting for the parts receiving
discrepancies, rather than prompt identification, and elimination, of a significant safety problem
associated with America West’s aircraft parts.]]

M. Harry also nodded on another occasion when Ms. Parshley expressed her surprise that no one was
injured when an aircraft’s nose whedl collapsed in a maintenance hanger. (RX 57) Sincethat exchange did not
involve a purported safety complaint by Ms. Parshley to Mr. Harry, | do not consider it indicative of his safety
CONSCiOUSNess.
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Accordingly, | specifically findMs. Parshley informs Mr. Harry in mid-March 2001 that
discrepancies in the receiving process for 800 aircraft parts has been identified and that there might
be a serviceable tag problem. Prior to taking the matter to Ms. Grey, the Quality Director, Ms.
Parshley expresses her intention to run a computer inquiry to document the problems. Mr. Harry
nods his agreement.

March 15, 2001- Mr. Harry formaly rates Ms. Parshley’s performance for 2000. In
preparing the appraisal, Mr. Harry reviews her 360 degree surveys and observesthat trend-wise, Ms.
Parshley has dropped into the lower 25th percentile in the area of customer satisfaction. On the
performance appraisal, Mr. Harry gives Ms. Parshley an overall rating of “meet expectations’ which
indicates she contributed to the success of the company. Carrying more responsibility than her peers,
Ms. Parshley was a capable manager with good technical skills who developed aloya staff. Asa
strength, Ms. Parshley relied on experience to become the division’ s best resourcefor collecting and
analyzing financial data. Mr. Harry recognizesher technical skills. However, asindicated in arecent
feedback survey, Ms. Parshley struggled with her professional relationships with some division
managers. Toimprove her performance and advancement potential, Mr. Harry recommendsthat she
better manage her division manager relationships. Intheir discussion about the appraisal, Mr. Harry
refersto their January 2001 discussion about customer relationships. He acknowledges her efforts
in that area and stresses that to advance in the company, Ms. Parshley would have to improve her
inter-departmental relationships and work with people at all levels. Finally, Mr. Harry expresses his
appreciation for her assistance and his respect. Mr. Harry recommends a salary increase, dightly
lower thanthe company’ saverage. (CX 1, CX 24, CX 38, RX 13, RX 57, Ms. Parshley’ stestimony,
and Mr. Harry' s testimony)

April 11, 2001 - America West opens the position of Manager, Capital Projects, for the
Maintenance and Engineering Department. The closing date is April 20, 2001. (CX 12)

April 18 to April 30, 2001 - The company announces on April 18, 2001 a cost reduction
program, which includes a 10% reduction in management overhead. Ms. Parshley becomes aware
of the Chairman’s announcement that AmericaWest would engage in acost cutting action reduction
program reducing the administrative work force by 10% through attrition, deferred hiring and
selectivereductioninforce. Mr. Harry isinformed about the 10% cost and 5% personnel reduction.
He discusseswith Ms. Parshley the general effect the restructuring might have on the finance group
but does not inform her that he is considering ending her employment. They decide to utilized
deferred hiring to meet their goal so that no one in her department is affected. (CX 18, RX 14 and
Ms. Parshley’ s testimony)

Inlight of the company restructuring and upon review, Mr. Harry concludes his group is not
performing well due to a break down in communications caused in part by Ms. Parshley’ s approach
to some divison managers. As aresult, Mr. Harry decides to submit Ms. Parshley as part of the
staffing reduction. Although Ms. Parshley’ s performance did not deteriorate after the March 2001
appraisal, the operating environment became critical with the cost reduction program. The
company’ srestructuring program challenges him to improve the effectiveness of hisfinancial group.
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While acknowledging MsParshley’s concerns about the managers input on the 2000 360 degree
performance survey, Mr. Harry believes the results, which placed her in the lower 50% of the
company’'s manager, are very relevant in terms of performance. He is also concerned about the
financial group’s effectiveness. Mr. Harry believes that Ms. Parshley’s relationships with other
managers are still not functioning. Based on advice not to discuss any termination prior to the formal
notice, Mr. Harry does not inform Ms. Parshley that heis considering ending her employment. (CX
38, and Mr. Harry’ stestimony)

Mr. Harry recommendsto his supervisor, Mr. John Wilson, that Ms. Parshley’ s employment
be terminated. Mr. Wilson discusses the recommendation with Mr. Seymour who concurs with the
termination of her employment based on his observations of her performance. Mr. Wilson approves
the termination recommendation. (CX 38 and Mr. Seymour’ s testimony)

May 2, 2001 - In a meeting with Mr. Harry and Ms. Prelog, Ms. Parshley receives a notice
of separation and a severance package. The separation notice states Ms. Parshley is being laid off
due to lack of work/reduction in force. The information attached the America West’s severance
package for Ms. Parshley advises that in response to a weakening economy, cost cutting measures
were necessary to maximize staffing efficiency. Thus, based on either financial or business efficiency
considerations, some employees were being released from their positions. The notice indicates that
some of the vacate positions may befilled. The severance package offered about $10,000 and career
counseling in exchange for a release of the company and voluntary resignation. (CX 7, CX 8, CX
19, CX 24, RX 15, and Ms. Parshley’ s testimony)

[[Some conflict exists between Ms. Parshley, Mr. Harry, and Ms. Prelog, concerning their
recollection of the statements made during their employment termination meeting. During the
separation discussion, Ms. Parshley believes shewasinformed that her position wasbeing eliminated.
Mr. Harry doesn’t recall whether he madethat statement. However, thethird person at that meeting,
Ms. Prelog testified that Ms. Parshley was not told that her position was eliminated. Based the
testimonial standoff of these participants, the cover letter statement indicating some positions may
befilled, and in light of Ms. Parshley’ s burden of proof, | ultimately conclude Ms. Parshley is unable
to establish that she was told her position was being eliminated.]]

When informed of her employment termination, Ms. Parshley asks for the reason and Mr.
Harry tells her that due to “issues’ she was being let go. Mr. Harry expresses his intention to have
her staff report to him. Ms. Parshley does not signthe severance agreement. (CX 38, Ms. Parshley’s
testimony, Mr. Harry' s testimony, and Ms. Prelog’ s testimony)

May 2001 (after Ms. Parshley’sdeparture) Mr. Harry informs Ms. Parshley’s staff that her
departure was part of the headcount reduction and restructuring. Her termination was made for
business reasons and not areflection about her. (CX 14, CX 38, RX 36, RX 37, and Mr. Harry's
testimony)

May 8, 2001 - Mr. Harry circulates astaffing request for Ms. Levy. The Division Controller
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signs the staffing requisition for a Finance Manager in the Maintenance and Engineering Department.
A minimum requirement includes the ability to both negotiate and communicate effectively with all
management levels. (CX 13, CX 38)

By May 8th, 2001, in the Operations Planning organization, the position of Senior Director
of Operations Planning, along with its incumbent, had been eliminated and Ms. Parshley had been
removed from the Manager, Contracts and Warranties, position. (CX 17)

May 11, May 15, and June 7, 200Mr. Harry offers Ms. Levy the position of Finance
Manager. Four days later, Ms. Levy accepts the position and arrives to work at the beginning of June
2001. (CX 15, CX 16)

May 14, 2001- Ms. Parshley files a sexual harassment discrimination complaint with the
EEOC. (RX 16)

May 25, 2002 Ms. Parshley contacts an acquaintance in the FAA management to express
her belief that she was terminated because she had potentially damaging information on the
company’s improper processing of aircraft parts received into the warehouse. Although not an
inventory parts expert, Ms. Parshley believed, based on her pilot experience that the processing
oversight might be serious and she requested assistance in notifying the proper authorities. She asks
for FAA assistance if the materia handling oversight is serious (CX 23)

July 12, 2001 - EEOC informs Ms. Parshley that it is unable to establish a violation and
provides Ms. Parshley notice of her right to sue. (RX 19)

July 31, 2001 - Ms. Parshley explainsto an FAA representativethat at the end of March 2001,
Mr. Stanton told her some aircraft parts had not been properly processed into the company’s
warehouse. Ms. Parshley believesit ispossible dueto theseimproper computer entriesfor these parts
to be made available for use (CX 24)

August 7, 2001 - Mr. Stanton attempts to find the computer files relating to the 800 part
numbers and discovers the files have been deleted. (CX 22, RX 42)

August 31, 2001 - An FAA official informs Ms. Parshley that their review of AmericaWest’s
material handling process found them in compliance. (CX 37)

In the year following May 2, 2001 Ms. Parshley becomes aflight instructor and earns $400.
She also increases her work as an on-line teacher in finance, accounting and economics, earning
another couple thousand dollars. Ms. Parshley pursues job leads from newspaper ads, the internet,
and personal contacts but isunsuccessful infinding afull-timejob. (RX 57, Ms. Parshley’ stestimony,
and Mr. Cokely’s testimony)

Other findings - When an aircraft mechanic receives an aircraft part, he or she makesthe final
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determination whether the part is serviceable. (Mr. Stanton’s testimony)

During AmericaWest’s May 2001 cost reduction program, 120 individuals, including avice-
president, senior director, five directors, and twenty managers, are separated based on job
performance, skills, company need, productivity, operations, and tenure. (Ms. Prelog’ s testimony)

Casein Chief, Affirmative Defense, and Burdens of Proof

Under the analytical framework set out in 42 U.S.C. 8§ 42121(b) (2) (B) and 29 C.F.R. 88
1979.104 and 1979.109, the adjudication of an AIR 21 discrimination complaint involves
consideration of the complainant’s case in chief, the respondent’ s potential affirmative defense, and
the respective burdens of proof.

Casein Chief

Regarding a complainant’s case in chief, to establish a discrimination complaint and
entitlement to relief, the complainant must prove by a preponderance of the evidence that aprotected
activity was a contributing factor*® in an unfavorable personnel action. In the absence of direct
evidence of discrimination, such as an admission by a respondent that discrimination was factor, a
complainant may establish the inference of discrimination by presenting a prima facie case of
discrimination'” involving following four elements: (1) the complainant engaged in a protected
activity; (2) the respondent knew the complainant engaged in the protected activity; (3) the
complainant suffered an unfavorable personnel action; and, (4) the circumstances are sufficient to
raisetheinferencethat the protected activity waslikely acontributing factor inthe unfavorable action.
29 C.F.R. 88 1979.104 (b) (1) (i) to (iv); seealso Zinn v. University of Missouri, 93 ERA 34 and
36 (Sec’'y Jan 18, 1996).

If the complainant presents evidence of a prima facie case, the respondent then has an

%The court in a case involving a protected activity discrimination complaint under the ERA, which
contains similar employee protection provisions as AIRVEArano v. Department of Justice, 2 F.3d 1137, 1140
(Fed. Cir. 1993), defined “contributing factor” as “any factor which, alone or in connection with other factors,
tends to affect in any way” the decision concerning an adverse personnel action.

ol recognize the Administrative Review Board’ s position that in afully litigated case in which the
respondent presents evidence of alegitimate motive for the personnel action the analysis of a prima facie case
serves no analytical purpose because the final decision will rest on the complainant’s ultimate burden of proof. See
Adjiri v. Emory University, 97-ERA-36 (ARB July 14, 1998) and Carter v. Electrical District No. 2 of Pinal, 92-
TSC-11 (Sec’'y Jul. 26, 1995). However, despite some duplication of effort, | find that working through the prima
facie elements useful because if the complainant, even in afully litigated hearing, fails to establish an element of
the prima facie case, the complainant’s case fails.
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opportunity to produce evidence either challenging the existencemineefacie elements, thereby
negating the inference of discrimination, or demonstrating that discrimination was not involved.
Upon the presentation of thespondent’ sevidence, the complainant’ s establishment of aprimafacie

case becomesirrelevant. Instead, the trier of fact must determine the ultimate issue in the case in

chief, whether the complainant has proven by a preponderance of the evidence that the respondent
retaliated against her for engaging in an protected activity. See Carroll v. USDOL, 78 F. 3d 352, 356

(8th Cir. 1996) (case below Carroll v. Bechtel Power Corp., 91-ERA 46 (Sec'y February 15, 1995)).
Consequently, during the entire case in chief process, the complainant retains the burden of proof.

Affirmative Defense

In the event that a complainant proves the case in chief by a preponderance of the evidence,
a respondent may still avoid liability for the discrimination through a statutory and regulatory
affirmative defense. According to 49 U.S.C. 88 42121 (b) (2) (B) (ii) and (iv) and 29 C.F.R. §
1979.109 (&), a complainant may not obtain relief under the Act if the respondent demonstrates by
clear and convincing evidence that it would have taken the same unfavorable personnel actionin the
absence of any protected activity. In asserting this affirmative defense, the burden of proof at the
clear and convincing level restswith the respondent. Although thereisno precise definition of “clear
and convincing,” that evidentiary standard falls above preponderance of the evidence and below a
reasonable doubt. See Yule v. Burns International Security Service, 93-ERA-12 (Sec'y May 24,
1995).

Issue No. 1 - Protected Activity

As mentioned above, the first requisite element for aprima facie caseisaprotected activity.
The Secretary has broadly defined a protected activity as areport of an act which the complainant
reasonably believesisaviolation of thesubject statute. Whileit doesn’t matter whether the allegation
is ultimately substantiated, the complaint must be “grounded in conditions constituting reasonably
perceived violations’ Minard v. Nerco Delamar Co., 92-SWD-1 (Sec'y Jan. 25, 1995), dip op. a
8. Thealeged act must implicate safety definitively and specifically. American Nuclear Resources
v. U.S Dept. of Labor, 143 F.3d 1292 (6th Cir. 1998), citing Bechtel Construction Co. v. Secretary
of Labor, 50 F.3d 926 (11th Cir. 1995). In other words, the complainant’s concern must at least
“touch on” the subject matter of the related statute. Nathaniel v Westinghouse Hanford Co., 91-
SWD-2 (Sec'y Feb. 1, 1995), dip op. at 8-9; and, Dodd v. Polysar Latex, 88-SWD-4 (Sec’'y Sept.
22,1994). Additionally, the standard involves an objective assessment. The subjective belief of the
complaint is not sufficient. Kesterson v. Y-12 Nuclear Weapons Plant, 95-CAA-12 (ARB Apr. 8,
1997).

The implied purpose of the employee protection provisions of AIR 21, to encourage the
reporting of matters involving or relating to violations of any FAA order, regulation, or standard
concerning air carrier safety also affects the scope of protected activity. 49 U.S.C. § 42121 (@) (1).
The Supreme Court noted in a parallel statute, that the statute’s language must be read broadly
because "[a] narrow hyper technical reading” of the employee protection provision of the Act would
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do little to effect the statutes aim of protecting employees who raised safety con¢ansas Gas

& Electric Company, 780F.2d 1505 (10th Cir. 1985), cert. denied 478 U.S. 1011 (1986). Such
statutes have a "broad, remedial purpose for protecting workers from retaliation based on their
concerns for safety and qualitylackowiak v. University Nuclear Systems, 735F.2d 1159 (9th Cir.

1984). As a result, the courts and the Secretary have broadly construed the range of employee
conduct which is protected by the employee protection provisions contained in environmental and
nuclear actsSee S. Kohn,The Whistle Blower Litigation Handbook, pp. 35-47 (1990).

Although the above principles were developed in environmental whistle blower cases, the
underlying purposes for the whistle blower protections and principles are readily adaptable to Ms.
Parshley’s case. Consequently, a protected activity under AIR 21 has two elements. First, the
complaint must involve a purported violation of an FAA regulation, standard or order relating to air
carrier safety, or any other provision of Federal law relating to air carrier safety. Second, the
complainant’s belief about the purported violation must be objectively reasonable.

Thealleged safety complaint inthiscaseinvolvesMs. Parshley’ scommunicationto Mr. Harry
about aircraft parts in mid-March 2001. Although the parties to that conversation have different
versions, | have already determined in my specific findingsthat Ms. Parshley reported two problems:
improper inspection entries in the computer system that tracks aircraft parts and the absence of
serviceable tags with aircraft parts.

A. Inspection Computer Entries

Ms. Parshley indicated to Mr. Harry that she had received areport that anindividual had made
improper computer entries indicating the completion of the inspection step for 800 incoming aircraft
parts without verifying completion of the inspection documenting serviceability.*® However, Ms.
Parshley hasfailed to identify any FAA regulation or aviation statute that requiresthe recording into
acomputer inventory system of the completion of an inspection for an aircraft part. Inother words,
the inaccurate computer recording keeping of aircraft parts inspections does not standing alone
involve a breach of aregulatory or statutory aviation safety requirement.

| have considered the mandate to broadly interpret the meaning of protected activity. Yet,
for Ms. Parshley’ sreport on the seemingly improper computer entriesfor 800 aircraft partsto come
under the protected activity umbrella, an inference must be made that the failure of the employee to
verify completion of the inspection prior to making the computer entry documenting the inspection
completion caused the company to fail to ensure that its aircraft parts had the requisite FAA

Ban interesting collateral issue associated with this case involves Ms. Parshley’ s misinterpretation of Mr.
Stanton’ s observation. What Ms. Parshley failed to understand about Mr. Stanton’s report isthat the entries were
meant to be fictitious and used as a means to rectify an imbalance between the physical and computer parts
inventories. Knowing the fictitious nature of the computer entries, Mr. Stanton, the person with first hand
knowledge of the event, had no safety concerns about the practice.
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mandated inspections and certifications. While Mr. Stanton did report the absence of serviceable tags
in a few instances (which I will discuss next), the record evidence is insufficient to establish that the
inaccurate data entries relating to 800 aircraft parts caused the serviceable tag issue.

| find Ms. Parshley has failed to meet her burden of establishing that her report to Mr. Harry
about improper inspecin completion entries in the America West’s computer inventory system
objectively involved a violation of an FAA regulation, standard or order, or any other Federa law
relating to air carrier safety. Consequently, Ms. Parshley’ sreport of the inaccurate partsinspection
computer entries was not a protected activity.

B. Serviceable Tags

As set out in my specific findings, Ms. Parshley also mentioned to Mr. Harry in mid-March
2001 that some aircraft parts in the company’s warehouse bins did not have the FAA-required
serviceabletag. Based on Mr. Stanton’ s uncontradicted testimony, | find that the FAA doesrequire
aircraft parts available for service and installation on aircraft to be accompanied by a serviceable tag
which certifiesthat aproper serviceability ingpection has been accomplished by aqualified individual.
Sincethisportion of Ms. Parshley’ scomplaint did touch on the company’ s potential failure to adhere
to the FAA serviceability tag requirement, | find this portion of Ms. Parshley’s mid-March 2001
conversation with Mr. Harry was a protected activity.

Issue No. 2 - Ms. Parshley’s Casein Chief

Since a portion of MRarshley’ smid-March 2001 involved a protected activity, | now must
consider whether she had proven by a preponderance of the evidence that her protected activity of
reporting missing serviceability tags contributed to her termination of employment on May 2, 2002.

A. Prima Facie Case

As previoudly discussed, Ms. Parshley may establish a prima facie case of discrimination by
showing: (1) she engaged in a protected activity; (2) America West was aware of the activity; (3)
she suffered an adverse personnel action; and, (4) the circumstances raise the inference that her
protected activity contributed to the unfavorable personnel action.

Concerning thefirst element, | have aready determined that Ms. Parshley’ sreport of missing
serviceable tags for aircraft parts was a protected activity. For the second element, as | have
previously determined, Ms. Parshley conveyed that report to Mr. Harry. Thus, her mid-March 2001
discussion with Mr. Harry establishes the second element. Ms. Parshley’sMay 2, 2001 employment
termination satisfies the third element.

Turning to the fourth element, Mr. Harry testified that in the later part of April 2001 he
decided to recommend Ms. Parshley be separated from the company. That recommendation was
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approved and placed into effect on May 2, 2001. Based on the temporal proximity between Ms.
Parshley’s mid-March 2001 protected report and Mr. Harry’ s recommendation for termination and

her actual separation, Ms. Parshley is also able to raise a reasonable inference that her protected

activity contributed to her separation from America West.*®

B. America West’ s Rebuttal and Ms. Parshley’s Ultimate Burden of Proof

Although Ms. Parshley has established a prima facie case of discrimination, America West
has presented evidence of a legitimate reason for the company terminating her employment. Asa
result, | must now determinewhether Ms. Parshley can prove by apreponderance of the evidencethat
her employment discharge was based in part on her protected activity.

Torebut Ms. Parshley’ sprima facie case, AmericaWest assertsthat Mr. Harry selected Ms.
Parshley for separation during acompany-wide cost reduction program based on performanceissues.
Ms. Parshley understandably challenges that presentation. Since her employment in 1997, Ms.
Parshley steadily received promotions, increased responsibility, and salary advances. She was aso
selected for the mentoring program. Her supervisors consistently rated her overall job performance
as meeting expectations and never expressed that she should be concerned about her job. In March
2001, Mr. Harry aso found she met expectations and praised her job expertise and management of
her group. Although Mr. Harry did comment on her need to improve departmental relationships, he
did so inthe context of Ms. Parshley being ableto advanceinthe company. Mr. Harry never invoked
the company’ s policies on dealing with performance problems. During the cost reduction program
in April 2001, Ms. Parshley and Mr. Harry agreed the best approach for their group was to leave
positions open rather than separate anyone. Mr. Harry never discussed his consideration of her
termination. When Mr. Harry separated her on May 2, 2001, he did not elaborate on the criteria he
used to select her. Finaly, Mr. Harry's decision to hire an outside replacement for her position is
inconsistent with the stated purpose of the cost reduction program to lower administrative overhead
by10% and personnel by 5%.

Mr. Harry denies his mid-March 2001 conversation with Ms. Parshley played any rolein her
selection for termination. He explains that Ms. Parshley had a long standing problem dealing with
senior managers and directors, which heidentified to her in January and March 2001. After her most
recent appraisal, Mr. Harry continued to receive complaints and in the altered business environment
caused by the April 2001 cost reduction program, Mr. Harry decided that releasing Ms. Parshley
would improve the business effectiveness of his organization.

Upon consideration of the entire record and the presentations of the parties, | conclude for
the reasons expressed below that most of the representations set out by both Ms. Parshley and Mr.
Harry are true, which ultimately means Ms. Parshley is not able to meet her burden of proof.

Ms. Parshley’s appraisals in the record since 1998 consistently recognized her accounting

19See Conway v. Valvoline Instant Oil Change, Inc., 91-SWD-4 (Sec'y Jan 5, 1993).
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expertise and contributions to the company. At the same time, all three of her supervisors, Mr. Jarvie,
Mr. Hyland, and Mr. Harry, noted M®arshley’'s problem relating to persons outside her group.
Commenting on her performance for 1998, Mr. Jarvie in March 1999 suggested improvement in the

areaof interdepartmental relationships. A year later, in March 2000, Mr. Hyland, commenting on her

1999 performance, again stressed communication as an improvement area and highlighted the need

to develop a customer service orientation. Finally, in aleadership survey, Mr. Harry first mentioned
improvement in communication skills in November of 2000. Then, in January 2001, as he was
preparing her appraisal, Mr. Harry felt compelled to again the address issue of better business
relationships. When he presented the formal appraisal in March 2001, Mr. Harry till identified her

difficulty with professional relationships.

Ms. Parshley’ ssupervisors assessment about her interdepartmental communication skillswas
corroborated by direct feedback from her business customersin 360 degree feedback surveys. About
eight months after Mr. Jarvie highlighted interdepartmental relationships, Ms. Parshley received the
lowest score on her November 1999 360 degree survey inthe areaof customer focus. Thislow score
for customer focus, which occurred before many of the eventswhich led her personality conflictswith
some senior directors, provided a clear area for improvement sinceit placed her in the bottom 25th
percentile of the company’s managers. However, alittle over ayear later, Ms. Parshley’ s business
customersstill were generally not satisfied with her communicationsskills. Again, her low scoresfor
communication and respect for othersfell in the bottom 25th percentile of the company’ s managers.

Apparently Ms. Parshley’ sdifficultiesin 1998 and 1999 were known beyond her supervisors
since two vice-presidents advised Mr. Harry prior to becoming her superior that Ms. Parshley would
be a chalenge. Shortly after his arrival, Mr. Harry began recently negative feedback on Ms.
Parshley’ s performance from some of her business customers, including Mr. Radke, Mr. Martin, and
Mr. Seymour. He aso received negative feedback on Ms. Parshley’s communication skills from a
few of her employees. Even after his November 2000 comments on her leadership survey, the
December 2000 360 degree feedback survey, his January 2001 discussion on communication and the
March 2001 appraisal comments, Mr. Harry continued to receive complaints from her customersto
the extent that he felt compelled to step in and provide direct assistance for some senior directors.

Since at least January 1998, America West had in place a written policy mandating a
progressive and “equitable” approach to poor performance. The graduated response to poor
performance permitted an employee to demonstrate improvement before more severe personnel
actionsweretaken. Had Ms. Parshley been laid off prior to April 2001, Mr. Harry’ s apparent failure
to step throughthe policy’ sgraduated responses, such asa CAD, to addressMs. Parshley continuing
interdepartmental business relationship problemswould certainly impeach Mr. Harry’ sclaimthat he
chose Ms. Parshley for separation based on poor performance. However, when Mr. Harry decided
Ms. Parshley should be released, he did so in afundamentally altered business environment. Upon
the Chairman’s April 18, 2001 cost reduction program announcement, America \West was no longer
in ordinary times.
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According to at least one senior director, America West struggled for survival in 2000 and

by April of 2001, the Chairman apparently felt compelled to further reducertiEny’ s expenses
by cutting administrative overhead and reducing thenumber of administrative personnel. Highlighting
the challengesfacing the airlineindustry, including high fuel prices and a soft economy, the Chairman
stresses the need to take “decisive” measures to reduce costs (RX 14). A portion of the actions
involvea10% decreasein management and clerical payroll accomplished by attrition, deferred hiring,
and select reductionsin force. In hisclosing, the Chairman emphasized the importance of customer
service and states that “no issue or process, no matter how minor, should be overlooked.”

This fundamental change in the business environment caused by the cost reduction program

adversely affected Ms. Parshley intwo ways. First, the company’ s policy of graduated responsesfor
poor performance seemed to be inapplicable since over 120 people, including at least one vice
president, a senior director, five directors, and twenty managers, including Ms. Parshley, were
selected for separation based on numerous criteria, including business effectiveness and performance
at the start of May 2001, apparently without first receiving formal counseling or a CAD.

Second, and clearly more significant, the emphasis on business effectiveness during the cost

reduction program perceived by Mr. Harry, highlighted Ms. Parshley’s documented three year
struggle with interdepartmental relationships.  Prior to the cost reduction program, her
communications difficulties were only an impediment for further advancement in the company.
However, asof April 18, 2001, her deficit ininterdepartmental relationshipsbecameagreater liability.
With the initiation of the cost reduction programin April 2001, | believe Mr. Harry felt challenged
to improve the business effectiveness and customer service of his financial group. Since his
organization's purpose was to provide financial support to the other senior directors in the
department, Ms. Parshley’s deficit in that area came to the forefront. Although Ms. Parshley’s
substantive skills in her finance and accounting were well regarded, Mr. Harry had continued to
receive complaintsthrough the spring of 2001from senior directorsabout her process. Ms. Parshley’s
difficulties in the area of dealing with senior directors had the effect of isolating her finance group
from some of her customers and forced Mr. Harry to act as aintermediary.

Further, Mr. Harry did not possess the authority to separate Ms. Parshley. Instead, he had

to submit hisrecommendationto his supervisor, Mr. John Wilson, for approval. Oneof Mr. Wilson's
actions while considering Mr. Harry's recommendation corroborates Mr. Harry' s statement that he
reached his decision based on the performance issue involving communications. Notably, during his
deliberations, Mr. Wilson asked at least one of Ms. Parshley’s senior director customers, Mr.
Seymour, about her performance. In response, Mr. Seymour supported Mr. Harry's
recommendation. Although Ms. Parshley attributes Ms. Seymour’ s unfavorable opinion to other
factors unrelated to her performance, the central point is that in reacting to Mr. Harry's
recommendation, which he claimed was based on poor performance in handling her customers, Mr.
Wilson did indeed query one of her senior director customers for an assessment.

Due to the sensitive nature of the selection for release, Mr. Harry's compliance with the

company’ sadvice not to discussthe termination with employees prior to formal notification does not
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cast a sinister pall on his action. On the other hand, the fact that after Ms. Parshley was terminated,
Mr. Harry hired Ms. Levy within a few weeks to accomplish many of Ms. Parshley’s former
responsibilities, does seem to run counter to the stated purpose of the cost reduction program.
Effectively, through hishiring action of Ms. Levy, Mr. Harry did not accomplish any reductioninthe

payroll costs of his group. Ms. Levy’'s employment coupled with the inarticulate, or even absent,
explanation provided to Ms. Parshley for her termination certainly explains Ms. Parshley’s view of

her termination action.

However, finding Mr. Harry a credible witness, | accept his explanation that his supervisor,
Mr. Wilson, was able to obtain payroll savingsin other areas of the organization to offset Ms. Levy’s
hire. Additionally, although the Chairman had announced some separation would be reductionsin
forceand Ms. Parshley’ sseparation noticelistsreductioninforce asthe basisfor her termination, the
cover letter to theMay 2001 severance package presented to Ms. Parshley states separation decisions
were made “based on financial and/or business considerations. Some of the vacated positions will
be eliminated and others may be filled in the future.”

Finally, and significantly, | find Mr. Harry’ sdenial that the mid-March 2001 conversationwith
Ms. Parshley played any role in his decision to recommend her for separation credible. Returning to
my previous specific finding, | have concluded that Ms. Parshley did mention to Mr. Harry that a
problem with the serviceable tags might exist. While | have found that statement to be a protected
activity, | also emphasis that | further determined Ms. Parshley did not highlight the issue to Mr.
Harry as a safety problem. Consequently, from Mr. Harry’'s perspective, the mid-March 2001
conversation was an ordinary business exchange, not involving safety issues, which played no role
in his decision to separate Ms. Parshley due to her continued interdepartmental relationship issues.?

In summary, for the reasons discussed above, and upon consideration of the record as a
whole, | find the preponderance of the evidence demonstratesthat the mid-March 2001 conversation
between Mr. Harry and Ms. Parshley, which in part included her protected comments about a
problem with serviceable tags for the company’ s aircraft parts, did not contribute in any manner to
Mr. Harry's decision to recommend the termination of Ms. Parshley’ s employment during the May
2001 cost reduction program. Accordingly, the preponderance of the evidence does not support Ms.
Parshley’s complainant of discrimination due to her protected activity. Having failed to carry her
burden of proof for her casein chief, Ms. Parshley’ sdiscrimination complaint under AIR 21 must be
dismissed.

20As an additional comment, Ms. Parshley suggests Mr. Harry recommended her termination because he
was concerned about her reporting a safety problem to Ms. Grey or her FAA acquaintance. While Mr. Harry may
not have liked Ms. Grey, Ms. Parshley did not indicate how such a report to her would adversely affect him.
Likewise, terminating Ms. Parshley’ s employment would seem to encourage, rather than prevent, her contacting
the FAA.
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Issue No. 4 - Respondent’s Attor ney Fee*

SinceMs. Parshleyhasfailed to establishy the preponderancef theevidenceaviolation
of theemployeeprotectionprovisionsof the Act, | mustaddresg\merica West’s claim for partia
recoupment of its attorney fees up to $1,000 under the statutory and regulatory provisions of AIR
21. If Ms. Parshley’ s complaint wasfrivolous or she brought the action in bad faith, then America
West may be entitled to such relief.

SinceMs. Parshley wasabl eto establish aprimafaciecaseof discrimination and considering
the apparent inconsistencies between her formal performance appraisals, advancement in the
company, and subsequent selection for termination on the basis of performance, | find Ms.
Parshley’s belief that something else, such as her report about the aircraft parts, was behind her
termination both understandable and sincere. Although | have determined the facts devel oped
through litigation failed to confirm her suspicion (at leastin regard to her aircraft partsreport), | also
find her complaint was neither frivolous nor brought in bad faith. Accordingly, the request for
attorney fees by America West under 49 U.S.C.8§ 42121(b)(3)(C) and 29 C.F.R. § 1979.109 (b),
must be denied.

ORDER

1. The discrimination complaint of MS. SHERRY J. PARSHLEY brought under the
employee protection provisions of AIR 210$¢SM | SSED.

2. The request by AMERICA WEST AIRLINES for attorney fee®ENIED.

SO ORDERED:

i,

RICHARD T. STANSELL-GAMM
Administrative Law Judge

Date Signed:  August 2, 2002
Washington, D.C.

NOTICE OF APPEAL RIGHTS: This decision shall become the final order of the Secretary of

ZSince Ms. Parshley has not prevailed in her case in chief, | need not decide whether the evidence
presented by America West rose to the evidentiary standard of clear and convincing proof to sustain an affirmative
defense.
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Labor(“Secretary”) pursuant to 29 C.F.R. 88 1979.110 (2002), unless a petition for review istimely
filed with the Administrative Review Board (“Board”), U.S. Department of Labor, Room S-4309,
200 Constitution Avenue, NW, Washington, DC 20210. Any party desiring to seek review, including
judicial review, of adecision of the administrative law judge must file a written petition for review
with the Board, which has been delegated the authority to act for the Secretary and issue final
decisonsunder 29 C.F.R. Part 1979. To beeffective, apetition must bereceived by the Board within
15 daysof the decision of the administrative law judge. The petition must be served onal partiesand
on the Chief Administrative Law Judge. If atimely petition for review is filed, the decision of the
administrative law judge shall be inoperative unless and until the Board issues an order adopting the
decision, except that apreliminary order of reinstatement shall be effectivewhilereview is conducted
by the Board. The Board will specify the terms under which any briefsareto befiled. Copiesof the
petition for review and all briefs must be served on the Assistant Secretary, Occupationa Safety and
Health Administration, and on the Associate Solicitor, Division of Fair Labor Standards, U.S.
Department of Labor, Washington, DC 20210. See29 C.F.R. 88 1979.109 (c) and 1979.110 (a) and

(0).
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